What Price The Patriot? 


The good old U.S.A. is like a man who plays Canasta with his wife 
for his partner. He may win, but he never seems to keep any part of his 
winnings. Not too long ago the Office of War Information was telling us 
how important it was for us to sacrifice our all, so that we might win the 
war to end all war. Well, we won it—or did we? In winning, it would 
seem that we lost all, save honor. We are keeping ourselves broke in order 
to hollow out Pumpkins in which to carve grim faces in the hope of scaring 
off the big bad Bear. Bears don’t scare. 


In nineteen-forty-five we had the world by the tail, but the darn 
thing wagged and we lost our grip. Oh, I’m not saying that what we did 
wasn’t right at the time. We were playing ‘‘Blind Man’s Bluff’’ in a saw 
mill and we ended up with all the sawdust. My only complaint is that 
nothing much has been done about it since that date. We have never been 
a,conquered country. Perhaps that’s why Peace does not seem so important 
to us. 


It is soooo easy to become complacent. Our morning papers tell us 
that there are many undesirable characters in our State Department. We 
shrug our shoulders and ask the wife to pass the toast. We read of spies 
in our secret weapons branch and we murmur ‘‘How ungrateful can you 
be?’’ We sit back and allow our planes to be shot out of the air, our ships 
stopped on the high seas, our army personnel imprisoned by aggressor 
nations and it means nothing to us because we have never lived under the 
heel of a conqueror. Our wives and families are all safe. We are living 
easy. Let tomorrow take care of itself. 


Today we are being slowly ringed on the North, East, and West by an 
aggressive power that means us no good. To counteract this we are investing 
our dollars frantically in war-weary nations who never really liked us very 
much in the first place. As far as I can see the only nation that doesn’t 
owe us money is Switzerland, and you can’t win a war with watches. 


On the fourth of this month we celebrated the greatest day in our 
glorious history. In seventeen-seventy-six our forefathers won for us our 
freedom—the right to think and live as free men. They won it with sacrifice 
and courage, and they planned well to hold what they had won. It is up 
to us to cast aside our indifference to this great boon—to think, and do, 
for ourselves. Only by our own actions can we hope to survive. Pleasant 
thought, isn’t it? 

FRED HERENDEEN 











President’s Message 


Both the earth and the sky increment a tree—nourishment from the 
ground depends upon the number of roots, the strength of each and 
individual contribution of vitality to its growth—the atmosphere pro- 
vides strength from the sun and moisture by rain. In like manner, the 
development of an organization is due to the calibre of its members who 
are its very roots and the activity and interest manifested by them in its 
affairs. Its outside contacts are comparable to the sky’s effect upon the 
tree—the prestige and standing of an association are enhanced by them. 
The growth of the Federation during the past year and present high 
regard and position among legal associations are attributable to these. 
In one month, I will relinquish the Presidency, with which you so sig- 
nally honored me last year. I would be remiss if I failed to express to 
each of you my deep appreciation of the whole-hearted co-operation you 
have given me and your contribution to the development and growth of 
the Federation. The best exemplification of this spirit was last February 
when nineteen of the Officers and Key Committee Members, from all 
parts of the country, met in Houston, at their own expense, to transact 
your business and perfect plans for the 1956 Convention in that City. 
During the year, each member has graciously responded to any request 
made of him. This definitely shows the loyalty of our group and their 
pride in the Federation. To familiarize you with what has transpired, I 
wish to make the following comments; 


Membership 


Our roster, to date, has increased by 56 new members, each appli- 
cant has been carefully screened and in the opinion of your Officers 
not only is fully qualified but will prove an asset to us. This 
increase is due to the diligence and loyal support of our members. 
In this connection, I mention that the 750 quota of practicing 
attorneys is unfilled. We also welcome company representatives 
who are not subject to any limitation—we urge their solicitation 
to promote the objectives for which the Federation was formed, 
namely, to promote relations between the Practicing Attorney 
and the Company—in such dual capacity we hold a unique posi- 
tion among legal associations. Our present membership is approx- 
imately, Practicing Attorneys 642, Company Representatives 146, 
Insurance Commissioners 64, total 852. For your information, 
any applicant admitted after July first is only required to pay 
one-half the annual dues or $6.00 in addition to the admission 
fee of $10.00 and is entitled to convention privileges and subscrip- 
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tion to the Quarterly for the balance of the year so we urge your 
efforts to secure new additions to our Roster, although at this 
time no real necessity exists for ‘its increase. 


Quarterly 


We leave to your personal appraisal, the composition, context and 
material of our quarterly issues in the current volume. Favorable 
mention has been received from many sources and requests for 
issues or subscriptions by Libraries of State Supreme Courts and 
Law Schools, in addition to individuals. The Verischerungs— 
Wirtschaftliches Seminar of the School of Economics and Public 
Administration of St. Gallen, Switzerland is a subscriber. 


1956 Convention 


Details of the Convention with program, dates and location ap- 
pear elsewhere in this issue. Mr. John C. Williams, our Executive 
Vice-President and Convention Chairman, has arranged a most 
outstanding program of distinguished speakers with entertainment 
features that should appeal to all. In this connection, I pay tribute 
to John and the Texas members who have worked diligently on 
this Convention and in addition are providing the Hospitality 
Suite at the Shamrock, ‘““The Coral’’, where all are invited as 
guests. A substantial sum of money has been subscribed by them 
to underwrite the cost for which we extend a vote of gratitude 
to them. This should be the Convention of Conventions so do 
not miss it. I well know the effort, time and thought John 
has expended on this Meeting and wish to personally thank him. 


1957 Convention 


A situation, which will be explained later, developed which 
necessitated cancellation of the previous arrangements for this 
meeting at the Royal York Hotel, Toronto, Canada. This Con- 
vention will be held at the Waldorf-Astoria Hotel, New York 
City, June 26 - 29, 1957, just prior to the one day session of 
the American Bar Association in New York preceding departure 
for London. 


1958 Convention 


The American Bar Association is meeting in Los Angeles, August 
25 - 29, 1958. The demand for accommodations on the coast 
during the Summer months is so great that your Officers feel that 
the decision should be made next August as to the location and 
date. To this end, I appoint the following committee to make 
recommendations for your consideration and ask each of you to 
consider yourselves individually a member thereof and submit 
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any suggestions you may have to them so a report may be made _} 
at our next Convention: 

Bert E. Strubinger, St. Louis, Missouri, Chairman 

Major T. Bell, Beaumont, Texas 

Richard C. Chilcott, Columbus, Ohio 

Claudius A. Des Champs, San Francisco, California 

Clarence W. Heyl, Peoria, Illinois 

Amos D. Owen, Los Angeles, California 

William A. Porteous, Jr., New Orleans, La. 


Federal Practice Committee 

At the Mid-Winter Meeting of the Officers, the proposed changes 
in the Federal Practice Rules were discussed. A telegram was 
thereupon sent to Chief Justice Earl Warren of the United States 
Supreme Court registering a protest to the proposed changes. 
Briefs had been filed by other parties thoroughly discussing the 
situation so it was the unanimous opinion of your Officers that 
further Briefs were not required. Several legal organizations, sim- 
ilar to ours, are formulating committees to work with each other } 
for the purpose of maintaining close surveillance of any changes 

and their effect, Mr. John C. Williams, the President-Elect, and 
myself are giving this our consideration for such a Committee of 

the Federation and announcements relative to the selection of its 
members will be made later. Mention is made at this time so that 
you may be assured that your Officers are giving this matter their 
attention so your interests may be fully protected. 


This message may be more prolonged than usual but it was my 
thought that the members, particularly those who are unable to attend 
th Convention, should be fully informed of the affairs of the Federation 
during my stewardship. I again thank all of you and hope you will be in 
Houston so I can express my personal appreciation to you. 


ROBERT T. LUCE 
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Our 1956 Convention 


When it’s hot all over the nation 
I'll meet you down there where it’s cool 
In Houston where they’ve air-conditioned 
Everything but the Shamrock pool 


A program that is second to none 
Which begins with the presentation 

Of the Tyne Award to John Diemand 
At our opening Wednesday luncheon 


Then an address by him on a theme 
He’s certainly qualified to cover 

Followed by talks on coverage, it would seem 
Would make that first day a successful endeavor 


A panel of outstanding men on Thursday 

With doctors on Friday who know whereof they speak 
Then a group on aircraft litigation, we say 

Makes a program you simply cannot beat 


When you add an address by Carrol Shanks 
At the banquet scheduled for Friday Nite 
You'll end up feeling you should certainly say “thanks” 
To the men on the program who've raised it to that height. 


* ok °K * 
But it’s not all too serious—there’s fun for all 
The ladies, the men and the children small 


So turn o’er the page and fill out each form 
And mail it today ‘fore you get off in a storm 











Innovation Instituted at Convention 
This Year 


You will note that one of the first items on our program this year 
is ‘“‘Meeting of New Members with Welcoming Committee in Normandy 
Room A.” 

We hope we are instituting a practice which will be found by the 
new members, who obviously are attending their first Federation Con- 
vention, to help them quickly get acquainted with the older members 
and thereby more rapidly begin to “get the feel’’ of the Convention and 
join wholeheartedly into its activities. 

We therefore ask each new member who has joined the Federation 
during 1956 to go to the Normandy Room A (3rd floor), accompanied 
by his wife at 11:00 A.M. Wednesday and there to meet with the 
Welcoming Committee who will present the new members at the open- 
ing luncheon at noon that day. 

The Welcoming Committee, headed by Newton Gresham, President 
of the State Bar of Texas, is made up of a group of outstanding Texas 
lawyers and their wives and will throughout the Convention take the 
new members “under its wing’’ to insure that their every need is im- 
mediately filled. 


What’s Ahead For Insurance? 


This intriguing title is to be the subject of the principal address 
at the opening luncheon. 

The address will be delivered by Mr. John A. Diemand who is 
certainly well qualified to handle such a subject. He is President of one 
of the largest insurance groups in the world, The Insurance Companies of 
North America Group. 

With respect to it he has said ‘“The incidence of Multiple Line leg- 
islation and the All Industry Bills have created problems in our business 
which I should like to call to the attention of lawyers, insurance com- 
missioners and those of us engaged in the business.”’ 

We are signally honored by having such an outstanding and ex- 
tremely busy leader in the insurance field take the time to come to our 
Convention and appear on our program. He is to be this year’s recip- 
ient of our George Henry Tyne Award which will be presented to him 
at that opening luncheon. 
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In order not to miss any of the dynamic program which has been 
arranged for you for this Convention we earnestly urge you to make 
your plans to ARRIVE in Houston sometime TUESDAY afternoon 
or evening, AUGUST 21. 


Our Convention Banquet Speaker 


Carrol M. Shanks, a native of Minnesota, graduated as a Bachelor 
of Business Administration from the University of Washington in 1921 
and as a Bachelor of Laws from Columbia Law School in 1925 and 
was admitted to the New York Bar. He was later Associate Professor 
of Law at Yale where he lectured on the law of business organizations. 
With U. S. Supreme Court Justice William O. Douglas he co-authored 
four law case books on business organizations. 

From 1925 to 1932 Mr. Shanks was associated with the New York 
law firm founded by Elihu Root, then known as Root, Clark & Buckner. 
In his capacity as a private practitioner he became recognized as an au- 
thority on business reorganization and took part in the reorganization 
of many railroads and other business enterprises during the depression. 

In 1932 he became connected with the Prudential Insurance Com- 
pany as assistant solicitor due to the fact that company held first mort- 
gages on many defunct concerns and needed to reorganize them. His past 
training and broad knowledge of the law of business organizations and 
vast experience in the practical application thereof coupled with a winning 
personality caused a rapid rise in that company through general solicitor 
in 1938 and executive vice-president and director in 1944 to president 
in 1946. 

We are deeply indebted for the privilege of having him as our Ban- 
quet Speaker. 
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PROGRAM 


16th Annual Convention 
SHAMROCK-HILTON HOTEL 
HOUSTON, TEXAS 


WEDNESDAY, AUGUST 22, 1956 
Morning 
9:00 Registration of members, Registration Booth on Lobby Floor 
10:30 Meeting of Officers and Board of Governors in President’s Suite 
(Room No. 1683). 
11:00 Meeting of New Members and their wives (those joining in 
Room No. 1956) with Welcoming Committee in Normandy 
Room A. 
Afternoon 
12:00 Luncheon, for members and guests—Emerald Room 
Official Opening of Convention 
Invocation: Rev. G. R. Wheatcroft, Rector, St. Francis Episco- 
pal Church, Houston, Texas 
Address of Welcome by Commissioner J. Byron Saunders, 
Chairman, Texas Board of Insurance Commissioners, 
Austin, Texas 
Introduction of New Members to Convention by Welcoming 
Committee 
Presentation of the George Henry Tyne Award to 
John A. Diemand. 


Address: ‘“What’s Ahead for Insurance?’’— 
John A. Diemand, President Insurance Companies of North 


America, Philadelphia, Pa. 


2:30 Business Session—Emerald Room 
Addresses on ‘‘Policy Coverages and Intent’: 

Speakers to be presented by Dan. P. Johnston, General 

Counsel, Traders and General Insurance Company, Dallas, 

Texas 

“Health and Accident’—V. J. Skutt, President, Mutual 
Benefit Health & Accident Association of Omaha, Omaha, 
Nebraska. 

“Fire’’—John P. Gorman, partner in firm, Clausen, Hirsh 
% Miller, Chicago, Illinois. 
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7:00 


8:00 


9:00 


10:30 


1:30 


“Underwriting Intent’—Norman Risjord, Vice President 
and General Counsel, Employers Reinsurance Corpora- 
tion, Kansas City, Misouri. 


Coffee break 

Evening 
Reception of Officers and Board of Governors, for members and 
guests around the beautiful Shamrock-Hilton Pool, with buffet 
during which there will be a Water Show by the Corkette Ballet. 
This will be followed by dancing and Floor Show in Shamrock 
Room. 

THURSDAY, AUGUST 23, 1956 

Morning 
Meeting of Officers and Board of Governors in the President’s 
Suite. 
Business Session—Castilian Room 
Panel Forum, “Handling the Case for the Defendant”’ 
Moderator—Thomas N. Foynes, President and General Counsel, 

Electric Mutual Liability Insurance Co., Lynn, Mass. 

“Cooperation between Company and Trial Counsel’’—Robert 
H. Bowling, Vice President in Charge of Claims, Southern 
Farm Bureau Casualty Company, Jackson, Miss. 

‘Trial Counsel—a Member of the Team’”—Wnm. C. Harvin, 
partner in firm Baker, Botts, Andrews & Shepherd, Houston, 
Texas. 

“Evaluating the Case—Whether to Settle or Try it’-—Forrest 
S. Smith, Vice President and General Counsel—Claims, 
American Fidelity & Casualty Company, Richmond, Vir- 
ginia. 

‘Trial and Defensive Use of Demonstrative Evidence’’—New- 
ton Gresham, President of State Bar of Texas, partner in 
firm, Fulbright, Crooker, Freeman, Bates & Jaworski, 
Houston, Texas. 


Coffee Break 





Afternoon and Evening 
Boat ride down Houston Ship Channel. Air-conditioned buses 
leaving hotel at 1:30 P.M. Trip down channel on Harmony, 
Port Commissions’ air-conditioned cruiser* to historic San Jacinto 


* Capacity of Harmony is limited. Only the first 48 who sign up 
to make this trip can be accommodated. 
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2:30 


2:30 
6:00 


8:00 


9:00 


10:30 


12:15 


2:00 





Battleground where battleship Texas is berthed; with transporta- 
tion by bus from there to Western Party 


or 
Golf, Horseback Riding, Trap or Skeet Shooting, Tennis, Swim- 
ming or Hay Ride at Lakeside Country Club 

or 
Free time for shopping, or sight-seeing. 


Barbeque and Western Ranch Party at Lakeside Country Club. 
Transportation from San Jacinto Battleground and from hotel 
to Ranch Party and return to hotel by air-conditioned bus. For 
those who do not take boat ride, buses will leave hotel at 2:30 
and at 6:00 P.M. for Ranch Party at beautiful Lakeside Country 
Club. 


FRIDAY, AUGUST 24, 1956 
Morning 
Meeting of Officers and Board of Governors in the President’s 
Suite. 
Business Session—Castilian Room 
Panel—Medico-Legal-Moderator—Frederick D. Lewis, Profes- 
sor of Law, Drake University, Des Moines, Iowa. 

“X-ray Interpretations’’—Dr. J. M. Dougall, Associate Pro- 
fessor of Radiology, School of Medicine, Baylor University, 
Houston, Texas. 

“Whiplash Injuries’—Dr. G. W. N. Eggers, Professor of 

“Orthopedic Surgery,’” University of Texas Medical Branch, 
Galveston, Texas 

‘Trauma as Related to the Vascular System’’—Dr. E. Stanley 
Crawford, Assistant Professor of Surgery, School of Medi- 
cine, Baylor University, Houston, Texas. 

“Psychosis, Hysteria and Neurosis’—Dr. Howard Turner, 
Psychiatrist, Des Moines, Iowa 


Coffee break 


Afternoon 
Luncheon, for members and guests—Shamrock Room 
Presentation of Awards to Past Officers 
Business Session—Castilian Room 
Panel Forum-—‘‘Practical Aspects of Aircraft Crash Litigation” 
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Moderator—Richard §. Maurer, Vice President—Legal, Delta 
Air Lines, Inc., Atlanta, Georgia. 
“The Insuror and the C.A.B.”’—Peter J. McBreen, Vice Presi- 
dent, Aero Associates, Inc., Chicago, Illinois. 
“‘Problems Confronting Trial Counsel’’—Richard W. Galiher, 
partner in firm, Galiher & Stewart, Washington, D. C. 
Federation Business 
Amendments to By-Laws 
Reports of Committees 
Other Business 
Election of Officers 


3:30 Coffee Break. 


Evening 
6:30 President’s Reception and Presentation of newly elected Offi- 
cers—Emerald Room 
7:30 Banquet—Emerald Room 


Address: “‘Insurance and Its Public Relations Problems” 
Carrol M. Shanks, President, Prudential Insurance Company 
of America, Newark, New Jersey 


Installation of newly elected Officers 
9:00 Dancing 


NOTE: Your Badge will admit you throughout Convention to ““The Corral’’ (Suites 
No. 1678 to No. 1680—provided and operated by Texas Members.) 


LADIES’ PROGRAM 
WEDNESDAY, AUGUST 22, 1956 
9-12 Registration 


11:00 Meeting of New Members and their wives with Welcoming 
Committee in Normandy Room A. 


Afternoon 
12:00 Luncheon in Emerald Room for ladies, other guests and mem- 
bers. 
3—4:30 Informal ‘‘Get-Acquainted’’ Tea in President’s Suite (No. 
1683). Hostesses: Jo Luce and Pearl Williams 


fit} 








7:00 


2:30 


2eS0 
6:00 


9-—11:30 


12:00 





Evening 
Reception of Officers and Board of Governors, for members and 
guests around Shamrock-Hilton Pool with buffet. Water 
Ballet will be presented especially for our group in beautiful 
pool by Corkettes. This will be followed by dancing and 
Floor Show in Shamrock Room. 


THURSDAY, AUGUST 23, 1956 


Morning 
Free time for shopping or golf, card playing in ‘“The Corral’”’ 
(Room No. 1680), swimming in Shamrock Pool, trips to 
Hermann Park, Zoo, Kiddie Land and Playland Park, for 
children with parents. 


Afternoon and Evening 


Boat ride down Houston Ship Channel. Air-conditioned buses 
leaving hotel at 1:30 P.M. Trip down channel on Harmony, 
Port Commissions’ air-conditioned cruiser, to historic San 
Jacinto Battleground where battleship Texas is berthed; with 
transportation by bus from there to Western Party. 


or 


Golf, Horseback Riding, Trap or Skeet Shooting, Tennis, 
Swimming or Hay Ride at Lakeside Country Club 

or 
Free time for shopping, or sight-seeing. 
Barbeque and Western Ranch Party at Lakeside Country Club. 
Transportation from San Jacinto Battleground and from hotel 
to Ranch Party and return to hotel by air-conditioned bus. For 
those who do not take boat ride, buses will leave hotel at 2:30 
and at 6:00 P.M. for Ranch Party at beautiful Lakeside Coun- 
try Club. 


FRIDAY, AUGUST 24, 1956 


Free time for shopping or golf, card playing in ‘““The Corral” 
(Room No. 1680), swimming in Shamrock Pool, trips to 
Hermann Park, Zoo, Kiddie Land and Playland Park, for 
children with parents. 


“A Touch of Old Mexico’”—Luncheon at Felix Mexican Res- 
taurant. Transportation from hotel arranged. 
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1—3 Tour in air-conditioned bus of some outstanding residential 
areas of Houston and other points of interest. 


3-4 Sherry Party at River Oaks Country Club. 


Evening 
6:30 President’s Reception and Presentation of newly elected Offi- 
cers—Emerald Room. 


7:30—Banquet—Emerald Room, followed by dancing. 


CHILDREN’S PROGRAM 


A children’s program is being prepared and announcement of details 
will be made at the opening session of the convention. The area offers 
many forms of entertainment to the younger visitors. Baby sitters can be 
arranged through the hotel. 


te 
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1956 Convention Committee 


Mr. and Mrs. John C. Williams, Houston, General Chairman 
Mr. and Mrs. Sam H. Hood, Houston, General Vice-Chairman 
Mr. and Mrs. Cleve Bachman Mr. and Mrs. Dan P. Johnston 


Beaumont Dallas 
Mr. and Mrs. Charles W. Barrow Mr. and Mrs. William Junell 
San Antonio Houston 


Mr. and Mrs. Major T. Bell 
Beaumont 

Mr. and Mrs. L. M. Bickett 
San Antonio 

Mr. and Mrs. Chilton Bryan 
Houston 

Mr. and Mrs. Eugene Cavin 
Tyler 

Mr. and Mrs. L. J. Clayton 
Houston 

Mr. and Mrs. Bascom Cox 
Brownsville 

Mr. and Mrs. B. Jeff Crane 


Houston 


Mr. and Mrs. 


Houston 


Mr. and Mrs. 


Dallas 


Mr. and Mrs. 


Dallas 


Mr. and Mrs. 


Beaumont 


Mr. and Mrs. 


Galveston 


Mr. and Mrs. 


Waco 


Mr. and Mrs. 


Dallas 


Frank Knapp 


John L. Lancaster, Jr. 
Eugene M. Locke 


David C. Marcus 


V. W. McLeod 


Wilford W. Naman 


Fred K. Newberry 


Mr. and Mrs. Elmer H. Parish 
Wichita Falls 
Mr. and Mrs. G. W. Parker, Jr. 


Mr. and Mrs. Charles C. Crenshaw 
Lubbock 


Mr. and Mrs. S. A. Crowley 





Fort Worth Fort Worth \ 
Mr. and Mrs. S. E. Dyer Mr. and Mrs. Boyd Porter 

Corpus Christi Houston 
Mr. and Mrs. A. D. Dyess, Jr. Judge and Mrs. Ben Powell 

Houston Austin 
Mr. Robert Eikel Mr. and Mrs. Richard Powell 


Houston 

Judge and Mrs. Tom K. Eplen 
Abilene 

Mr. and Mrs. John R. Fullingim 
Amarillo 

Mr. and Mrs. Louis D. Gayer 
San Angelo 

Mr. and Mrs. B. E. Godfrey 


Houston 


Mr. and Mrs. 


Tyler 


Mr. and Mrs. 


Houston 
KX 
ivi. 


Waco 


Mr. and Mrs. 


and Mrs. 


Thomas B. Ramey 


Ben Ramsey 


Albert L. Riley 


James G. Sargent 


Fort Worth Houston 
Mr. and Mrs. Hawkins Golden Mr. and Mrs. Earl Sharp 
Dallas Longview 


Mr. and Mrs. Newton Gresham 


Houston Houston 

Mr. and Mrs. Josh Groce Mr. and Mrs. John G. Tucker 
San Antonio Beaumont 

Mr. and Mrs. Frank Harmon Mr. and Mrs. Esco Walter 
Houston Abilene 

Mr. and Mrs. William C. Harvin Mr. and Mrs. Tom Weatherly 
Houston Houston 
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Ben G. Sewell 





Claim Responsibility of the 
Government in the Atomic 
Energy Industry 


By RALPH E. BECKER* 


M. NAME IS RALPH E. BECKER and I am a partner 
of the law firm of Brookhart, Becker and Dorsey of Washington, D. C. 
I am presently serving as Secretary-Treasurer of the Federation of Insur- 
ance Counsel and have been authorized by the distinguished nation-wide 
group of insurance attorneys to appear before this Committee on their 
behalf. I have long been interested in the particular subject of your pres- 
ent inquiry, and last September I served as program chairman of the 
first symposium on the Legal Aspects of Atomic Energy sponsored by 
the Federal Bar Association. 

I want to take this opportunity to thank you, Mr. Chairman, and 
the members of your Committee, for giving me the opportunity of pre- 
senting my views to this distinguished group. Your Committee and staff 
should be commended for their intense interest and diligent studies in 
the field of atomic energy which have done so much for the cause of ad- 
vancing the position of the United States in the peaceful uses of the atom. 

After many conferences and multiple discussions at private and 
governmental levels, it has become abundantly clear that private industry 
will not enter into private atomic energy industry without government 
assistance. 

The natural question is: Why? 

The answer is fear! Fear of a one in a million possibility. The pos- 
sibility of a reactor accident—the maximum possible accident—the one 
in which the reactor releases its radioactive fission products to the atmos- 
phere. 

Reactors can be made safely and they can be operated safely. The 
published operating history of 25 reactors in the U. S. over a period in 
excess of 12 years shows no accidents involving radiation injury suf- 
ficiently serious to cause lost time of personnel during 606,686 operating 


* Statements before the Joint Committee on Atomic Energy, Congress of the United 
States. Ralph E. Becker of the firm of Brookhart, Becker & Dorsey, Washington, D. C. 
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hours and 17,799,000 man-hours. A similar record has been compiled 
in the United Kingdom. There, according to available statistics, with a 
cumulative experience of some 50,000 man-years, no deaths. attributable 
to radioactivity have occurred, not a single case of permanent or temporary 
injury from external radiation has arisen, and the safety rate with respect 
to internal hazards is indicated as being a very small percentage of the 
best industrial rate, with no deaths and only one case of potential injury 
noted during a survey encompassing 10,000 man-years in a plant where 
the risk is deemed greater than most others in the industry. 

Nevertheless, in, spite of this remarkable safety record, the catastrophic 
accident remans a possibility. Dr. Edward Teller has said: ‘““With all the 
inherent safeguards that can be put into a reactor, there is still no fool- 
proof system that couldn’t be made to work wrongly by a great enough 
fool.’ This is unfortunately still true. No scientist is willing to say that 
a nuclear reactor can be made 100% safe. And it is this remaining fraction 
of a percent, this small but unknowable risk, which is so frightening 
to the prudent investor. It is frightening because of the magnitude of 
the harm which can arise if the very remote contingency which it rep- 
resents does actually occur. 

One of the papers delivered at the ait Conference, attempting 
to estimate the amount of damages which might result from a major 
reactor disaster, developed figures ranging from $13,000,000 to $950,- 
000,000 in property damage alone, depending upon the size of the 
reactor and the character of the area involved. As for personal injury, 
it was estimated that a full release from a large-scale power reactor would 
result in 200-500 deaths in a region of population density of 200-500 
people per square mile, with perhaps 3000-5000 exposed to damaging 
levels of radiation. These are figures to stagger the imagination—espe- 
cially when they are translated into numbers of damage suits which 
might be filed against the reactor-operator, the equipment suppliers and 
the component designers. We should remember also that, as to the oper- 
ators, the courts will very likely invoke the principles of strict liability. 
And that, as to suppliers and possibly designers, the well-known doctrine 
of MacPherson v. Buick Motor Co. might be applied. 

In regard to the liability which will be incurred by reactor operators, 
equipment suppliers and component designers in the event of a reactor 
disaster, I am of the opinion that lawyers can, with confidence, rely on 
the familiar and established doctrines and precepts which have always 
governed tort liability. In conjunction with my learned associate, Pro- 
fessor Leo A. Huard of Georgetown University Law Center, I made a 
study to determine whether the known doctrines of tort liability would 
be at all affected by the advent of this radicaily new and hazardous 
industry. Our conclusions which appear in an article in the Georgetown 
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Law Journal, volume 44 of November, 1955, are that the time-tested 
tort liability precepts will be applicable and that the only challenge 
presented by the atomic industry is to the techniques and skills of legal 
practitioners in becoming acquainted with the basic operations and tech- 
nological features of a new industry. The practicing lawyer will only 
have to adapt his existing talents to novel fact situations but it is un- 
likely that he will have to develop new talents. 

The corporate director is charged by law with the highest duty of 
trust with respect to the stockholders of his corporation. He is a fidu- 
ciary, and as such must always look to the best interests of his stock- 
holders. The figures quoted above with respect to the injuries to property 
and person which may stem from a major reactor disaster are bound to 
have a discouraging effect on a prudent corporate director. He will 
reason that he can provide a greater dollar return for his stockholders 
in a less risky business. This is particularly true since there is no pros- 
pect of any great profit to be made in the private atomic energy industry 
in the near future. 

Do the great insurance companies have a solution? Unfortunately, 
we must answer with a negative or, at least, with a qualified affirmative. 
The stock companies and the mutual companies, by pooling their re- 
sources, can dedicate a fund, variously estimated at sums from $50,000,- 
000 to $65,000,000 to liability arising from the private atomic energy 
industry. This sum is on a “per facility’’ basis and must cover all liability, 
€.g., Operator, equipment,’ supplier, and component designer. 

This is clearly not enough. These available sums will cover a sub- 
stantial portion of third-party liability in the unhappy event of a 
reactor runaway but not necessarily all such liability. There is no way 
of knowing in advance, how far short these sums would fall, but fall 
short they surely would! This unknown quantity of uninsured liability 
is sufficient to discourage all but the most intrepid investors from entering 
a dangerous enterprise where there is little hope of realizing substantial 
profit for many years. 

However, gentlemen, there is general agreement throughout the coun- 
try that the development of a private atomic energy industry is in the 
public interest. Since it is in the public interest, it is the function of 
Congress to meet that public interest, and that is, of course, why these 
hearings are being held. 

As the Chairman of the Joint Committee has so clearly stated, these 
hearings concern ‘fundamental problems which may well affect the 
future of the entire peacetime atomic energy program.’’ We all hope 
that whatever roadblocks now seem to impede the atomic energy pro- 
gram will be completely aired and solved as a result of the testimony 
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The National policy in this matter has already been declared by 
Congress in the terms of the Atomic Energy Act of 1954: 


“It is therefore declared to be the policy of the United States that— 


(a) the development, use, and control of atomic energy shall be 
directed so as to make the maximum contribution to the gen- 
eral welfare, subject at all times to the paramount objective of 
making the maximum contribution to the common defense and 
security ; 

(b) the development, use, and control of atomic energy shall be 
directed so as to promote world peace, improve the general wel- 
fare, increase the standard of living, and strengthen free compe- 
tition in private enterprise (42 U.S.C.A. § 2011 (Cum. Supp. 
1955).) 


As an interested private citizen, I have given this matter a great deal 
of thought and I have the temerity to come here this afternoon with 
some concrete proposals which I hope will merit your favorable atten- 
tion. These proposals are not entirely original with me. These concepts 
have been advanced before by others. I am going to announce at the 
very beginning that I wish to propose a form of open-end indemnity 
and I hope that the Chairman will allow me to continue and explain 
myself. 

Before submitting these proposals, however, I should like to define 
certain terms of reference without which the proposals are meaningless. 
These terms of reference involve making distinctions between indemnity 
on the one hand and insurance on the other. Further distinctions lie 
within the concept of reinsurance and the concepts of reinsurance and 


- coinsurance. 





Indemnity, as I use it here, is an undertaking, express or implied, 
to compensate another for loss or damage or for trouble or expense in- 
curred. An example familiar to Congress would be the various bills for 
the relief of private individuals which Congress passes each year in sub- 
stantial numbers. Insurance, on the other hand, is a sharing of risk by 
a company of investors who pay a fixed premium for this purpose. 

The philosophy of insurance has best been described in a statement 
by a select committee of the House of Commons in 1825. The Committee 
was reporting on the losses relating to friendly societies and part of the 
report is as follows: 

“Whenever there is a contingency, the cheapest way of providing 
against it is by uniting with others, so that no man may be sub- 
jected to a great loss. He, upon whom the contingency does not 
fall, does not get his money back again, nor does he get for it any 
visible or tangible benefit; but he obtains security against ruin and 
consequent peace of mind. He upon whom the contingency does 
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fall, gets all that those whom fortune has exempted from it, have 
lost in hard money, and is thus. enabled to sustain an event which 
would otherwise overwhelm him.” 


A homely illustration of the difference between indemnity and insur- 
ance can be secured from the simple automobile accident situation. The 
plaintiff in such a negligence case when he prevails is indemnified by the 
judgment, that is, he is made whole again. The defendant, on the other 
hand, is insured, that is, he has paid his premiums to share just this risk 
with the other policy holders. 

In the testimony presented before you, Gentlemen, there has been a 
great deal of talk about reinsurance. Reinsurance is the term used to denote 
the transaction whereby a person who has insured a risk insures again 
a part or the whole of that risk with another person. The purpose of 
reinsurance is to relieve the original insurer from a liability which is too 
heavy for him to carry. A characteristic feature of reinsurance is that 
there is no privity of contract between the insured and the reinsurer. 
And, simply to keep our terms within those of the insurance business, 
perhaps it might be well to point out here that the first insurer is called 
the ceding company and the second insurer is referred to as the reinsurer, 
the entire transaction being known as a cession. 

There is also frequent confusion between the meaning of reinsurance 
and coinsurance. Again, simply for the sake of clarity, I would like to 
point out that coinsurance involves a situation where the insurance has 
a contractual relationship with both insurers. The distinguishing feature 
here is this privity of contract between the insured and both insurers 
which privity, of course, does not exist where reinsurance is involved. 
There are two basic kinds of reinsurance. The first is known as facultative 
or optional. Here, the ceding company and the reinsurer negotiate sep- 
arate contracts for each risk sought to be reinsured. The second and more 
frequently occurring type of reinsurance is the treaty or obligatory. Here, 
the ceding company contracts with a reinsurer, or reinsurers, to reinsure 
a fixed share of every risk. Therefore, under the treaty system, the ceding 
company is forced to cede all risks, good, bad or indifferent. The reinsurer 
is likewise obliged to accept his fixed share of all risks, good, bad or indif- 
ferent. 

With these basic considerations in mind, my proposals are as follows: 

1. Indemnity: The Government would contract with each licensee 
agreeing to indemnify him for any judgment he would have to pay to 
members of the public above the amount of his insurance. Each licensee 
would agree to take private insurance in the maximum sum available to 
him for his particular facility, which present estimates indicate to be 
over $50,000,000, perhaps as much as $65,000,000, per facility. In the 
event of a major reactor disaster, injured members of the public would 
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file suit in the usual manner against the operator, suppliers or designers. 
The burden. would be on these defendants to bring the Government 1n 
by way of third-party practice. This practice is available under the 
Federal Rules of Civil Procedure and is believed to be available under 
similar rules in all the states. Incidentally, we contemplate here that the 
injured member of the public would be a third-party beneficiary to the 
contract between the Government and the licensee within the meaning 
of the doctrine of Lawrence v. Fox. 

We believe indemnity is the best system because it keeps the Govern- 
ment out of the insurance business. No new administration, commission, 
or bureau would have to be created to oversee this operation. There 
would be no necessity for the formation of a new government insurance 
corporation as might be required to administer a re-insurance or co- 
insurance program. 

It should be remembered that we are dealing here with a remote 
possibility—an event extremely unlikely to occur. If we erect a new 
government agency to handle a government re-insurance program, or 
something similar, that agency is very likely to stand idle for the next 
20 years. The personnel will be engaged in shifting useless papers de- 
signed to cover a hazard which past experience indicates will never arise. 

On the other hand, under an idemnity program, the Atomic Energy 
Commission with the addition of relatively limited personnel (perhaps 
with no additions at all) will check the amount of insurance secured by 
each licensee in order to ascertain whether he has the maximum amount 
available. Then the government gua Government rests! If a reactor disaster 
occurs, the private defendant has the burden of bringing the Government 
into litigation as we have indicated earlier. At that point the Department 
of Justice would defend the Government as it always does in civil suits 
against the United States. 

In view of the past safety record of atomic energy installations, this 
would seem to be the easiest and cheapest way of providing governmental 
assistance to private investors who are interested in atomic energy industry. 
Also, the already considerable bureaucracy of the Executive Department 
would not be further increased at the taxpayer’s expense. 

2. Limitations: The purpose of this indemnity program is to get the 
private atomic energy industry under way because the country needs that 
industry and needs it desperately. It cannot be regarded as a perpetual 
crutch for excessively timorous investors who may desire to dabble in 
this project. Its only purpose is to provide encouragement to the tra- 
ditionally vigorous elements of American private enterprise. Once the 
enterprise becomes a going concern there will no longer be any need for 
encouragement and the idemnity program may well become surplusage. 
There must, therefore, be a time limitation on the program. 
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Congressman Price has proposed ten years as the period for his 
indemnity bill. Perhaps five years weuld be sufficient—after all, we are 
looking for strong men not weaklings. Five years of assurance that they 
will not be subject to third-party liability should be sufficient encour- 
agement for those with a modicum of financial courage. 

Whatever the time period ultimately decided upon, provision should 
be made for “experience reports’’ by the licensee and by the Atomic 
Energy Commission to this Joint Committee. At the end of the time 
period (5 years or 10 years), these reports would form the basis upon 
which Congress can re-examine the entire industry with a view to extend- 
ing the indemnity program or bringing it to an end. The emphasis in 
any enabling legislation should be on the temporary nature of the indem- 
nity program. 

The second limitation must be a limitation of amount. Government 
indemnity should begin only when private insurance is exhausted. The 
limitation we have in mind differs somewhat from the fixed sum limita- 
tion of $500,000,000 suggested by Chairman Anderson. We would 
limit governmental liability by setting a limitation on the recovery of 
individual injured parties. By this we mean that each injured party would 
be limited to recovering against the government whatever part of the 
judgment awarded him by a jury, not paid by the private defendant, 
up to a maximum amount of $25,000. In other words, the government 
would never have to pay more than $25,000 to any one plaintiff whether 
it be for personal or property injury. 

We feel that this particular kind of limitation will serve to encourage 
a higher duty of care on the part of operators, equipment suppliers and 
component designers since there remains a slight chance that they might 
be self-insurers for judgment amounts above the total of the contribution 
of the private insurer and the government indemnity. In addition, the 
knowledge that the government cannot be called upon to contribute more 
than $25,000 to each injured individual should serve as a brake on runa- 
way juries which might sometimes be as great a threat to the new industry 
as the runaway reactor. 

There is still another area in which the government must take an 
entirely different approach. We refer here to experimental reactors and 
general research in the field of nuclear energy which is specificially encour- 
aged by the Atomic Energy Act. (42 U.S.C.A. § 2051 (Cum. Sup. 
1955).) We feel that in the case of universities and other non-profit 
research organizations that the government should assume third party 
liability entirely, since these organizations will probably be unable to 
secure private insurance because of the high premiums and certainly cannot 
act as self-insurers. The statute should be amended to that end. 

Gentlemen, I am particularly anxious to stress, at this time, that this 
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indemnification plan is for the protection of the public. It is the public 
which is to be indemnified, i.e., the injured party. The operator, supplier, 
designer and their insurers will not get one penny of government funds. 
The injured party only is compensated, is made whole again. The gov- 
ernment does not pay the operator’s loss, or the supplier's, or the designer's, 
or insurer’s. 

This is, of course, merely an outline. But we think this indemnity 
program merits serious study. We feel that it offers the best and most 
practical means of giving the governmental assistance necessary to make 
private atomic energy industry a reality. Skillful amendments must be 
made to the Atomic Energy Act of 1954 in order to enable the Commis- 
sion to negotiate indemnity agreements. These agreements, in turn, must 
be skillfully drawn so as to afford the maximum protection to the public 
interest. 

Gentlemen, these are my views. I respectfully submit them for your 
consideration. 


[ 22] 


ass 


Warn the Witness 


By JOSEPH H. HINSHAW* 


i... WITNESS should be interviewed by the law- 
yer before the witness takes the stand. The lawyer's duty to his client 
requires him to prove the facts in a manner which will present the 
contentions of his client in the light most favorable to him, consistent 
with the ethics of the profession. The lawyer therefore should make the 
best use possible of every witness. On the other hand, the time of the 
court should not be occupied with the testimony of witnesses who have 
nothing material to add to the controversy. 

No matter how tempting a situation may be, and no matter how 
desirous the client may be to win, the ethical lawyer will not suggest 
that a witness give false testimony, nor acquiesce in the presentation of 
such testimony, if the witness volunteers to furnish it. All lawyers, and 
especially the younger ones, are constantly confronted with the problem 
of what to say to the witness when he is interviewed prior to taking 
the stand. 

A trial should not be a game of “play acting,’’ but the weight of 
the testimony of every honest witness is greatly affected by his personal 
appearance, his attitude, his conduct, and his method of expression. 
What he says is frequently not so important as the way he says it. If 
the witness is too timid or too arrogant, verbose, or careless in expres- 
sion, these tendencies should be pointed out to him. He will probably 
not be able to overcome his natural inclinations altogether, but he is 
almost sure to improve when his attention is called to any peculiar 
mannerism. 

The witness will be dressed properly if he is so dressed that no 
one will remember what he wore while testifying. When a witness is 
so poor, or so careless that he does not present a pleasant appearance, 
then the lawyer should insist that the witness change his apparel in 
order that the jury will not find his appearance offensive. If the case is 
worth the time of a good lawyer, then the client should if necessary be 
asked to shoulder the expense of some kind of modestly priced raiment 
for the witness. The difficulty in most cases will arise with witnesses 
who insist upon overdressing. To most juries, cheap clothes are quite 
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acceptable, if they are clean and pressed. The writer never hesitates to 
suggest to a lady that she refrain from wearing to court her loud jew- 
elry, expensive fur coat, or large alligator purse with shoes to match 
and the like. 


PRESENTING THE WITNESS 


The order of presenting witnesses is tmportant. Most lawyers prefer 
to begin with a good witness, and certainly to end the case with a 
good witness. No proper choice can be made without seeing and talking 
to the witnesses. 


How To TESTIFY 


Suggest to the witness that when he is called to take the oath, he 
avoid allowing his wrist to droop with his hand half closed. Tell him 
to hold his hand up with the palm well open, with all fingers extended, 
to look at the person who administers the oath, and to say, “I do,” in 
a firm voice, so that all can hear. Ask him to look at the jury when he 
sits in the witness chair so that the whole jury can see his face. He 
should not meet them with a stare, but should present a frank appear- 
ance, with his full countenance turned to their view. He should be asked 
to remember that the jury decides the facts, that he must speak loud 
enough for all of the jury to hear, and that they can best hear him 
when he is looking in their direction. When the witness drops his voice 
or speaks in a very low tone, he may give the impression of one who 
knows he is not telling the truth and finds it difficult to tell the false- 
hood with a full voice. 

If the testimony is to relate the facts of an occurrence, such as an 
accident, insist that the witness visit the scene again before testifying, 
even though he has been there many times before. If the testimony in- 
volves a street intersection, tell htm to stand on the ground for a short 
while at each of the four corners: to observe the pavement, the manholes, 
the curbing, the parkway, the sidewalk, the buildings and their use, the 
street lighting, the trees, the bushes, the contour of the land and all 
fixed objects. Tell him to close his eyes and see how much of it he can 
remember, and to try the process over and over at each of the four 
corners of the intersection. Where distances are involved, tell him to 
measure the distances so that he can give an accurate account. If he has 
not made measurements, his testimony should make it plain that the 
stated distances are only estimates. If the witness is not altogether ori- 
ented, a rough sketch should be used to help him orient himself. If a 
map is to be used in evidence, and shown to the witness in court, the 
witness should have an opportunity to see the map before he takes the 
stand, and to understand what the map represents. 


[24] 





A QUESTION Is NoT AN ANSWER 


Many witnesses are prone to answer one question by asking another. 
This will almost always start an argument, one which usually does not 
end in favor of the witness, who should understand that it is his duty 
to answer questions, and not to ask them. 


It is well to warn the witness not to keep looking at the lawyer 
who has called him to the stand, as if he expected some signal as a 
hint to his answer. 


SPEEDS AND DISTANCES 


The witness should be warned not to estimate speeds and distances 
with definite accuracy unless they have actually been measured mechani- 
cally. No one can be absolutely accurate on a mere estimate of speeds 
or distances, and the witness should not pretend to be so. He should 
be cautioned to state that the figures which he is giving are merely his 
estimates and that he did not make measurements. He may of course, 
insist that he believes his judgment is approximately right. 


RESPECT FOR THE COURT 


Tell him to show the utmost respect for the court and to stop talk- 
ing the very moment the court utters a word; to pay close attention to 
any direction by the court and to carry out the court’s order carefully. 
He should be cautioned to be polite even to his opponent, not to allow 
himself to argue with opposing counsel, and above all things, to be care- 
ful not to become angry, no matter how insinuating, or even insulting, 
the questions may be. Most witnesses can avoid anger if they are warned 
to avoid it, but this warning must be made with insistence. 


UNDERSTANDING THE QUESTION 


Tell the witness to be sure to understand the question and that if 
the question is not perfectly clear, to ask that the question be restated, 
to take such time as is necessary to answer, but not to hesitate so long 
as to indicate that he is thinking of some way to change his real thought, 
or to avoid the question. Ask him not to be easily influenced by leading 
questions, and that, where a question suggests an answer which is partly 
true, to say implicitly what part is true and what part is not true. 
However, this should not result in quibbling over obviously unimpor- 
tant points. Tell him to admit readily what is true, even though the 
answer appears to be detrimental to the facts which your client seeks 
to prove. If he is acquainted with the litigants, he should admit the 
acquaintance fully and without hesitation, in a manner indicating that 
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he values the acquaintanceship. If he has talked with anyone about the 
case, lawyer included, he should say so frankly if he is asked about it. 


DISCOVERY DEPOSITIONS 


If a discovery deposition of the witness has been taken and tran- 
scribed, the witness should be asked to read it, or re-read it, before 
testifying. He should be told to admit the statements he made in his 
deposition, if he is asked about it. The lawyer should acquaint him 
with the form such a question will take, so that he will know in what 


form to answer. 


IMPORTANCE OF MODESTY 


Any attempt by a witness to impress the jury with his own impor- 
tance usually has the opposite effect, and the effectiveness of any witness 
is markedly reduced if the jury, because of any word or act, concludes 
that he is a smart aleck. Modesty, fairness and firmness are great virtues 
in a witness. A firm, ‘‘no sir,”’ or “‘yes sir,’’ is much more effective than 
an answer like, ‘‘absolutely,”” or “positively.” 


EXPERT WITNESSES 


Where an expert is presented, the attorney should know his quali- 
fications and should ask such questions as will make it necessary for the 
witness to recite them. The expert who has good qualifications but 
who has testified to them so often that he sings them off with a flourish 
is not likely to be as effective as the one whose testimony shows that 
he has the qualifications but is quite modest in his recital of them. An 
expert witness should be interviewed before testifying, should be informed 
of the subject matter to be covered and of the facts involved in a hypo- 
thetical question. 


How To ANSWER QUESTIONS 


Suggest to the witness that he answer each question in his own 
words by telling what the fact ts, unless the question is one which 
must be answered with a definite “‘yes’’ or ‘‘no.’”” When the witness 
answers yes, he may have one idea in mind while the jury and the 
questioner may have another, so that the answer really does not reflect 
what the witness has in mind. If the witness starts in his own words 
to testify to what the fact is, he will not erroneously approve the ques- 
tioner’s idea; he can only express his own. He should be free to correct 
a mistake in expression or a statement which is not fully clear or com- 
pletely correct. He should merely say, ““That is not exactly what I mean. 
What I mean is........,” and then restate his answer. 
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If the witness does not know the answer to a question, he should 
state frankly that he does not know. No one person knows all about 
any occurrence. He should be warned, however, not to take a negative 
attitude, but should state all of the facts that he does know, if they are 
in answer to the question. He should be warned not to volunteer, but 
to stop when he has answered the question. The witness may think 
that the trial lawyer has forgotten to ask what the witness has in mind, 
and the temptation to volunteer is very strong; but the probability that 
the witness will volunteer something which will be detrimental is much 
greater, than the probability that the lawyer will fail to ask about a 
fact that he should prove. 

Suggest to the witness that if he thinks the lawyer has forgotten 
to ask about a material point, he can call the point to the attorney’s 
attention upon leaving the stand. If it is a material point, which should 
be covered in the testimony, the court will usually allow the attorney 
to recall the witness to cover the forgotten fact. 

The witness should be informed that he will not be allowed to 
guess, nor to say, “J guess,” about a controversial fact. He should be 
told that, even though he is not completely certain, if he has been in 
a position to form a judgment, and has formed a judgment, then he 
may state what his judgment is. This applies to such things as distances, 
color, taste, texture, and many conditions, suck as drunkenness. One 
who knows nothing about the subject could easily guess that the moon 
is made of green cheese, but this would not be evidence. One in a posi- 
tion to know, and who has formed a judgment, might well say, ““My 
judgment is that the moon is not made of green cheese,’” or that “‘the 
moon is composed of approximately the same substances as are found 
on the earth.”” The judgment would be evidence. 

The witness should also be warned against using such careless ex- 
pressions as, “I think+—I tmagine—maybe—perhaps—probably—could 
be,’”’ and the like. Such words add nothing to the answer. They indicate 
that the witness is uncertain, guessing, or that he has not been trained 
to be accurate about anything. If such words do not cause the answer 
to be stricken from the record altogether, they weaken the force and 
the weight of the testimony. Good answer, “But I don’t know.” 


REPEATING TESTIMONY 


During the testimony of almost every witness, some of the evidence 
must be covered more than once, and the witness will seldom use the 
same words twice to tell the same story. However honorable the inten- 
tions of the witness may be, he may find it difficult to tell any story 
twice and tell it accurately each time. A skillful cross examiner, if per- 
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mitted to do so, will go over and over disputed ground in the hope that 
a repetition by the witness will materially change the story. It often 
does. Sometimes it is because the witness is not telling the truth. Many 
times it is because the witness is not aware of how difficult it is to tell 
any fact or describe any condition twice, and do so without alteration. 
Many witnesses do not have at their command enough English words 
to express ideas accurately. English words have so many shades of mean- 
ing that they may easily be misused by a person educated in the language. 
If, during an interview, the lawyer finds the witness making a careless 
use of words to convey his meaning, then the lawyer should tell the 
witness that he may have to tell the story more than once and that he 
must be careful to say exactly what he means on each occasion. 


‘TRICK QUESTIONS 


In almost every case certain trick questions are used, such as, “Did 
you talk to anybody about this case?’’ and, “In how many feet can you 
bring your car to a stop?” If he has talked to anyone, including the 
lawyer, he should say so. If he does not know in how many feet he 
could bring his car to a stop, then he should be informed concerning 
the indisputable scientific facts on the subject. A frequent trick question 
is, “Now, that ts all you know about the occurrence?’”’ The witness is 
likely to say, ““Yes,’’ and then find that there are many other things 
that he knows about the occurrence if he were asked, or when his rec- 
ollection is refreshed. The better answer for the witness to make is, 
“That ts all I now recall about it.” 


INSURANCE 


In those jurisdictions where the jury is not informed of insurance, 
the witness should be told not to mention insurance in any form. He 
should be told that the case on trial is Jones vs. Smith, and that the 
insurance company’s name does not appear in the litigation. He should 
be warned against trick questions such as, ““To whom did you make a 
report?”’ To such a question the witness is likely, without thinking, 
to say, “I reported it to the insurance company, or to the insurance 
lawyer.’’ Another question designed to bring out insurance, where the 
witness has signed a statement, is, ““For whom did you make the state- 
ment?’’ The witness, of course, is likely to say, ‘For the insurance 
company or for the insurance adjuster.’’ He can be just as truthful in 
saying that he made out the statement for the lawyers who were to try 
the case. He should be informed that neither side has a legal right to 
bring out the question of insurance, and that the bringing out of the 
question of insurance, before a jury, is likely to cause a mistrial. 
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‘THE TIRED WITNESS 


Most witnesses need to be warned not to show fatigue as the result 
of long questioning. Tell the witness that opposing counsel may try to 
tire him out. One who is warned that he must run a mile race will 
take long easy strides, which will leave him in a condition to make 
a proper finish. 

Many witnesses who have great physical strength and are not accus- 
tomed to mental battles, easily become tired and disgusted with repeated 
questioning. While the attorneys are accustomed to the process and can 
continue with it for hours on end, many witnesses will experience such 
mental fatigue that they will answer yes or no, contrary to the fact, 
if they think that such an answer will put an end to the questioning 
and get them off the witness stand. 

Finally, suggest to the witness that no matter how poorly he may 
think he has done as a witness, he should not reveal that feeling to the 
jury. He must not leave the witness stand like a whipped puppy. Tell 
him to leave the witness stand with his chin up, with a smile on his 
face, if the subject matter at all warrants it, and with an expression 
which indicates that he knows he has told the truth and expects every- 
body to believe it. 
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“You, Doctor, 


Will be a Witness?”’ 


By C. JOSEPH STETLER* 


I WOULD LIKE TO EXPRESS APPRECIATION for 
the opportunity to consider with you the subject of medical testimony 
and to aid in the attempt which you are making in New York to im- 
prove the relationship between the physicians and attorneys in your state. 
From the work which we have done at the American Medical Association 
in the field of legal medicine we realize that there are many problems 
which exist between the two professions which need serious and imme- 
diate attention. My remarks today will be confined primarily to a review 
of the proper role of the doctor as a2 witness in court, what he should 
do, how he should act, what he can expect, and how the attorney can 
make the physician’s job easier, more comfortable and more effective for 
himself and his client. 

Before getting down to these specific points I would like to comment 
briefly on the efforts fostered jointly by medical societies and bar asso- 
ciations designed to eliminate some of the friction that exists between 
the professions. 

From a recent survey conducted by the American Medical Associa- 
tion, it appears that 25 state medical societies have some form of active 
liaison with the state bar associations. In some states this is only a joint 
committee which meets once or twice a year. However, in at least five 
areas that we know of, physicians and attorneys have adopted inter- 
professional codes. These areas are Utah, Wisconsin, Oregon, Cincinnati, 
Ohio, and Maricopa County, Arizona. 

In general the codes contain provisions relating to written reports to 
be supplied by the doctor; conferences between physician and attorney 
prior to trial; arrangements made in advance for the physician to testify; 
the conduct of a physician while on the witness stand; and the compen- 
sation a physician should obtain for testifying. 

It is generally acknowledged that these codes will not, in and of 
themselves, eliminate inter-professional friction, however, theey are defi- 


* Mr. C. Joseph Stetler, Director of the Law Department of the American Medical 
Association, delivered this address at the Public Relations Conference. It deals with the 
other side of the picture and attempts being made to improve the relationships between 
the doctor and the lawyer and should be of interest to us. 
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nitely part of a continuing effort which must be made if these problems 
are to be resolved. 

Another project, with respect to which, I believe New York can 
take some bows is the impartial medical witness program of New York 
County. A report on this project by the New York Bar Association 
has recently been published by Macmillan. It is called ? ? ? ? ? ? ? ? 
If you are not familiar with it I recommend it for your reading. 

In my work with the medical profession I have come to the reali- 
zation that practically all doctors have an aversion to appearing in court 
and testifying in a lawsuit. Although a few have had unpleasant expe- 
riences as witnesses, most have been frightened by the exaggerated reports 
by a colleague of ‘‘murderous cross-examination”’ by an opposing coun- 
sel. For those of you who feel put upon by your role in litigation it 
may be some consolation to know that the Greek root or derivation of 
the word “‘Witness” is “‘martyr’’. 

There are, however, some basic reasons behind this aversion which 
deserve serious consideration. First there is a fundamental difference in 
the method of approach of law and medicine so far as the discovery 
of truth is concerned. The lawyer attempts to maintain his position by 
argument and contention with opposing counsel. His life is one of ad- 
vocacy of causes; his object is to magnify his own arguments and to 
belittle those of his opponent. The physician, on the other hand, does 
not live by contention. His training is in the free and open atmosphere 
of the laboratory, hospital, sickroom or private office. He demands full 
and frank discussion and disclosure of all phases of a case. All factors 
pertaining to the case are brought to light and evaluated. When all 
pertinent data are collected, he correlates them and: forms a judgment 
with reference to the illness. By training and practice, therefore, the 
whole tempo and attitude of the day-to-day experience of the physician 
and lawyer are totally different. 

In addition to being unfamiliar with situations which to a lawyer 
are commonplace, physicians sometimes complain that they are prac- 
tically made parties to the case in which they testify. It is often made 
to appear that the witnesses for the plaintiff are testifying against the 
defendant. This should not be true, of course. The witnesses should be 
impressed with the fact that they are testifying concerning a certain 
set of facts and should studiously avoid any appearance of advocacy. 

Another reason for a doctor’s hesitancy to act as a witness is his 
failure to understand the concept of examination and cross-examination. 
The general opinion of the average medical witness, when he takes the 
witness stand, and has taken an oath to tell the truth, the whole truth, 
and nothing but the truth, and has finished testifying, seems to be that 
while one attorney is trying to bring out the truth, the one on the 
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opposite side is trying equally hard to keep the truth from the jury 
and court. 

The physician also dislikes the time that court cases take from his 
daily activities—and it is not because he fears he might lose a fee. Phy- 
Sicians today are very busy people with morning, afternoon and some- 
times all night hours. The effect of stories about doctors cooling their 
heels in court for hours on end while lawyers argue seemingly obscure 
legal technicalities is very difficult to overcome. 

I believe it is unfortunate but true that the average physician’s atti- 
tude toward a court appearance was summed up very well in a recent 
article by a man who is a doctor and a lawyer, Dr. Sidney Shindel of 
Connecticut, published in the American Medical Association Journal. 
He said in part that: 

“To the physician, the courtroom means wasting valuable time to 
give a carefully restricted opinion, necessarily based on inadequate ob- 
servation, for persons who cannot understand the details of the problems 
and who probably will not believe him anyway.” 

To the physician who thinks this way the “typical” trial lawyer 
is visualized as an oracle with a silver tongue, who delights in morti- 
fying witnesses and who has a mysterious glamour that winds judges 
and juries around his finger. Fortunately this Perry Mason type exists 
almost exclusively in fiction and the movies. Physicians are amazed to 
find that most lawyers are quite human, with very normal reactions, 
such as respect for a brother profession and a consideration of the physi- 
cians as their partners in a joint venture—the administration of Justice. 

Let me state at this point, however, that this is not a completely 
one-sided picture. The lawyers also have their problems with the doc- 
tors. I wonder how many lawyers at some time or other have not had 
trouble in getting a medical report from an examining physician. Very 
few, if any, I’ll wager. How many times has a casee been lost which 
seemed to cry for justice, but which could not be won because of the 
lack of proper medical testimony? How many times has a medical wit- 
ness played “hard to get’’ or demanded an exorbitant fee? 

I believe that if physicians generally understood the importance of 
the medical report they would not refuse to prepare it or delay in sup- 
plying it. A doctor should understand that the medical report is the 
complete basis for the preparation and trial of the medical phases of 
the case. While perhaps no one knows with exactness, it has been esti- 
mated that from 50 to 60 per cent of all litigation involves personal 
injury. Most of these cases involve serious questions of fact concerning 
the alleged injuries of the plaintiff or claimant. In these cases the medical 
report is an absolute necessity. 
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In this same regard, physicians who have a dread of testifying in 
court, and that covers the majority, should be made to realize that a 
factual medical report will keep them out of court in 9 out of 10 legal 
cases. Unfortunately, some doctors do not know what should be in- 
cluded in a complete medical report. First identify the patient. Tell 
who gave the first aid, if any, and what it consisted of. The doctor 
should, of course, also show what his first and all subsequent exami- 
nations showed, the tests he performed, x-rays taken, the results thereof, 
consultations, with whom and the number, as well as the treatment 
prescribed. He should indicate his prognosis, his opinion as to the final 
outcome and the causal connection, if any, between the accident and 
occurrence and the condition he now finds. The doctor should also show 
his estimated bill. 

Since we all know that the things we fear most are the unknowns, 
we are urging that the legal profession become more active in familiar- 
izing doctors with courtroom procedures and the do’s and don'ts which 
should govern a medical witness. Maybe we could start out today with 
some specific suggestions: 


(1) Do not be afraid. There is no real magic about testifying. 
Just remember that a courtroom is a place where practical 
men are engaged in the serious work of endeavoring to ad- 
minister justice. The honest physician who comes to court to 
tell the truth has nothing to fear. 

(2) Don’t testify as an expert unless you are satisfied that you 
are qualified in the area of specialization involved. 

(3) Don’t neglect to inform your patient’s attorney of all un- 
favorable as well as favorable facts. 

(4) Be courteous. This, of course, applies to all parties to the 
proceedings including the lawyers. 

(5) Don’t be smug. A jury is quite likely to react adversely to 
an attitude of this type. If you are an outstanding character 
or eminently well qualified, this fact will be apparent to the 
jury, probably through the efforts of your attorney. A mod- 
est attitude on the part of the witness is much more im- 
pressive. 

(6) Tell the truth without reservation or exaggeration. This means 
too that a question should not be answered categorically in 
all instances. Often the proper answer should begin with 
nm “T'. 

(7) Don’t regard it as an admission of ignorance to indicate that 
your opinion is not conclusive. To do otherwise is frequently 
dishonest. Besides candor and frankness win respect and con- 


fidence. 
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(8) Don’t use terminology which will not be understood by the 
jury, legal counsel or the judge. The role of the witness is to 
explain not confuse. 

(9) Don’t lose your dignity. Remember that an attorney does 
not cease to be a gentleman because he questions you on cross- 
examination concerning your training, your experience, your 
integrity, your intelligence or even your parentage. If his 
questions are irrelevant trust the court and jury to attach 
little significance to them. To lose your temper and attempt 
to show him up will detract from your effectiveness. 


CONCLUSION 


Neither law nor medical science is static. Both grow daily and as 
they grow, each supplements the other. Despite our recent amazing prog- 
ress, we of both professions have much to do. The fact that we realize \ 
and appreciate that each can assist the other is perhaps the first necessary 
step. The medical profession comes to the law with its knowledge and 
information. We of the law bring to medicine our problems and hopes. 

If you will permit me to do so I would like to close my remarks 
on a lighter vein. You will recall that earlier I referred to the necessity 
for the use of simple language by the medical witness. The failure of a 
witness to do this in an actual case aroused the poetic instincts of one 
writer, who in verse commented upon the testimony of the physician 


as follows: 


With an erudite profundity, 

And subtle cogitabundity, 

The medical expert testifies in Court 

He explains with ponderosity 

And keen profound verbosity 

The intricate nature of the plaintiff’s tort. 


Discoursing on pathology, 

Anatomy, biology, 

He opines the patient’s orbit suffered thus: 
Contusions of integuments 

With ecchymose embellishments, 

And bloody extravasation forming pus. 


A state of tumerosity 

Producing lacrimosity, 

Abrasions of the cuticle severe, 

All diagnosed externally, 

Although he feared, internally 
Sclerotic inflammation might appear. 
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The jury sits confused, amazed, 

By all this pleonasm dazed. 

Unable to conceive a single word, 

All awed, they think with bated breaths 
The plaintiff dies a thousand deaths— 
What agony, what pain he had endured. 


Said then the counsel for defense, 

Devoid of garrulous eloquence, 

“Would I be correctly quoting you 

To say his eye was black and blue?”’ 

To this the doctor meekly answered, ““Yes’’. 


Honors of Distinction 


The degree of Doctor of Laws (Honoris Causa) constitutes recog- 
nition of professional attainments and contributions to some field of 
activity. Mr. Clarence W. Heyl of Peoria, Illinois, and Mr. J. Harry 
LaBrum of Philadelphia, two of our members, were so signally honored 
on June 3rd, 1956, by Illinois Wesleyan University and St. Joseph's 
College of Philadelphia when this degree of distinction was conferred 
upon them. 

All of us know their ability, accomplishments and high standing in 
the legal profession. The executive offices held by them in national, state, 
local and other bar organizations bear mute testimony of their appraise- 
ment by fellow lawyers. Both have given their talent, thought and time 
in advancement of public interests, human welfare, education and reli- 
gion. This tribute represents appreciation of their unselfish services to 
others and high qualities of leadership. We congratulate them and take 
pride in this honor accorded them. 
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Too Much Litigation on 
Government Insurance 


By WILLIAM E. MoonEy* 


Ba: VETERANS’ ADMINISTRATION is permitting 
too much litigation of insurance claims under the National Service Life 
program, and defenses to some justifiable claims in the government 
insurance program appear to be scandalous. 

Since the year 1950, there have been 125 litigated cases which the 
National Service Life was defending. Beneficiaries were victorious in 53 
of those cases, or over 42%. As a lawyer with much experience in 
insurance litigation, it is my opinion that winning only 57% of these 
kind of cases is no victory at all, and is not a record for the govern- 
ment to be proud of. A careful analysis of the cases should have indi- 
cated to those in charge of their defense that payment should have been 
made in many of them, without any litigation. 

But, the most recent litigation shows that instead of bettering its 
average, the litigation over National Service Life policies is not only 
increasing, but the beneficiaries now are winning as high as 50% of 
the cases. In 2 Life Cases (2d) which reports only cases decided in 
the past year, the National Service Life has lost 14 of the 28 cases, 
and correspondingly, the beneficiaries have won 14. Interpleader cases 
(cases where the government admits its obligation to pay, but there 
is a contest as to what relative is entitled to payment) are not con- 
sidered in this survey. 

This record of litigation may be compared to that of some large 
life insurance companies. For example, during the same period when 
the 28 cases were litigated, there were only 8 cases against the New 
York Life Insurance Co., 6 each against the Metropolitan Life Ins. 
Co. and the Equitable Life Assurance Society of the U. S., and 5 
against the Prudential Ins. Co. It is safe to say that the National 
Service Life litigates three times as many cases as comparable life insur- 
ance companies do. 

This comparison with life insurance companies is all the more to 
the discredit of the Veterans’ Administration because the life insurance 
companies do not have any of the technical advantages that the Nation- 


* WILLIAM E. MOONEY, General Attorney, 
Woodmen of the World Life Insurance Society, 


Omaha, Nebraska 
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al Service Life has adopted. For instance, in government insurance every 
presumption is in favor of the Veterans’ Administration. In private 
life insurance, the rules are exactly the opposite and the presumptions 
are in favor of the insured and the beneficiary. In government insurance, 
there is no such thing as waiver by agents or estoppel because of acts 
of the agency, such as would mislead the veterans. Then, suits on these 
National Service Life policies must be started in the United States 
Courts, often located many miles from the residence of the beneficiary. 
On life insurance policies, suit may be filed right in the beneficiary’s own 
county, or in his city court, if there is one. She incurs no expense in 
traveling, or in getting witnesses to go long distances. Nothing can be 
done about the place where these suits must be filed, but it is conced- 
edly true that in the 14 cases won by beneficiaries in the last year, they 
were considerably harassed and put to much expense that would not 
have resulted if the suits were tried closer home, or if the claims had 
been paid without suit. In fact, that reason alone should have impelled 
the Veterans’ Administration to have examined those suits more care- 
fully, and if it was deemed that the government would lose, there should 
have been no litigation on those 14 claims. It is the certainty that the 
fact that suit has to be brought in a distant United States Court that 
undoubtedly prevents some claimans from bringing meritorious actions. 
The attitude of the Veterans’ Administration may be gleaned by 
reading part of the opinion in the Miller case (2 Life Cases, 2d, p. 64). 
You will be shocked when you read that the government’s position is 
that this insurance for veterans is a gratuity, and payment may be with- 
held by the Veterans’ Administration in their exclusive discretion. But 
read on, where it says that one cannot even sue the United States on 
this insurance without the consent of the government. No wonder the 
judge was shocked. And, remember, this was the careful position of 
the Veterans’ Administration in 1955, not the dictum of a tyrant in 
42 B.C. But, read the quotation from the case by Judge Whittaker: 
“The defendant’s argument is that, quite differently from ac- 

tions upon ‘policies of insurance’ issued under Subchapter I (Sections 

801 to 823), of Title 38, USC, commonly known as the National 
Service Life Insurance Act, the insurance afforded under Subchapter 

II (Sections 851 to 858), Title 38, USC, is ‘a gratuity rather 
than a contractual matter,’ and payment can be granted or with- 
held in the exclusive discretion of the Administrator of Veterans 
affairs, under the provisions of Section 1la-2, Title 38, USC, and 
that the United States has not consented to be sued for such 
insurance and that the courts are without jurisdiction or power 


to entertain such suits. 
“Upon first reading, this position shocks the conscience. Further 


study of the law has not changed my first impression. Servicemen 
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who lose their lives in the service of our country, and the families 
of those men, are not the discretionary cestuis of a beneficient Vet- 
erans Administration, but, rather, are the beneficiaries of a grateful 
America, whose Congress, by the adoption of Subchapter II of ) 
Title 38, USC, gave them a vested property right in the life in- | 
surance thereby afforded. 
“When the Congress enacted Subchapter II of Title 38, USC, 
its provisions became as much a contract of insurance between the \ 
Government as insurer, the serviceman as insured, and his widow 
as beneficiary, as if those terms had been embodied in a separate 
instrument and called an ‘Insurance policy’, which was the mode 
pursued in Subchapter I of Title 38, USC, commonly known as 
the National Service Life Insurance Act. Thus, it is not true to 
say, as defendant argues, that the relation between the Government 
and the serviceman and his beneficiary in respect to the insurance } 
afforded by Subchapter II, Title 38, USC, is not ‘contractual’ and 
vested, but affords insurance only if the Administrator so elects. 
Nor does it make any difference that such insurance is afforded 
‘automatically’ and without a specific premium charge, for this 
insurance is but added compensation to the serviceman for his serv- 
ices and well within the power of Congress to grant.” 


Then, in the Kalter case in 1955 (2 Life Cases, 2d, 344), an error 
in advising the veteran that his protection would extend to the month 
of November 1955 was said to be erroneous, and that he should have 
been told his protection would end in October 1940. In a similar case 
against a life insurance company, the claim would have been paid. But, 
read what Judge Bruchhausen said: 

“It is the kind of situation which as stated in the case of 
United States v. Lewis, 202 F. 2d, 102 (1 CCH Life Cases, 2d, 
88), Cir. 5, ‘evokes a Court’s sympathy’, but wherein the Court, 
under a comparable state of facts, in construing the statute under 
which the policy was issued, held in favor of the Government. It 
appeared therein that the policy lapsed for nonpayment of premium 
on June 1, 1932, and that the insured became entitled to extended 
insurance until October 1940. The veteran died on May 31, 1945. 
The plaintiff therein based his claim on an apparent error in a 
form letter from the Director of Insurance, dated April 26, 1933, 
informing the insured that the policy had lapsed but that the cash 
surrender value had been applied to purchase extended insurance, 
which protection would expire during the month of November 
73. 

Then, another one in 1955 (the Martin case, 2 Life Cases, 2d, 353) 
part of which reads as follows: 


“The insured was held to be ineligible for reinstatement after 
an operation for an intestinal carcinoma because his health was not 


[ 38 ] 





as good as it had been at the time of lapse prior to the operation. 
The Veterans Administration accepted his wife’s claim as a claim 
for waiver of premiums and réfused both waiver and payment of 
proceeds on the ground that the insured’s failure to apply for waiver 
was not due to circumstances beyond his control. The court found 
that the insured’s ignorance of the seriousness of his disease and 
its incurability and, in addition, the Administration’s misrepresen- 
tation of the date of lapse as September 1 rather than September 
30, constituted circumstances beyond his control which prevented 
him from making application. Judgment is for plaintiff.’ 
Another case (the Scoggins case), in 1955, 2 Life Cases (2) 546, 
points out that arbitrary repudiation of a government insurance contract 
by a governmental agency should not be justified. But, read for yourself 
what Judge Tuttle said: 


“The second answer need not be discussed, except for the rea- 
son that it is an answer to the proposition most strongly urged 
on us by the Government in its brief. How or why the position 
of the Veterans Administration is any different from that of a 
private insurance company, if it saw fit voluntarily to extend ben- 
efits to lapsed policy holders under similar circumstances, completely 
escapes us. We, therefore, say that unless there is some provision 
of the policy or the statute that permits the Administration to con- 
vert this policy holder’s credit balance to the payment for insurance 
for a long past period then this action by the Administrator is 
completely without justification. The Government calls no such 
provision of either policy or statute to our attention. There is 
none. 

“To be sure, the Government's brief contends that this action 
by the Administration is justified under the power of the Admin- 
istration to ‘make rules and regulations’ to ‘determine the terms 
and conditions of such insurance,’ and to ‘prescribe the time and 
method of the payment of the premiums’. This is a specious 
argument. Of course, the Administrator was given the power to 
‘determine and publish the terms and conditions of the five year 
level premium term policy’ (which was the policy here in ques- 
tion); but once having fixed the terms of the policy he had no 
power to change those terms to the detriment of a policy holder. 
For us to hold that, when an administrative officer is authorized 
by statute to determine on the terms of a contract, this confers 
on him the power to alter it unilaterally, would greatly impair the 
power of the Government to deal by contract with its citizens. 
No one would willingly deal with a government that could arbi- 
trarily repudiate its contracts.” 


These are but a few illustrations of what has been said and done 
in the past year. The pattern is much the same, prior to 1955. Of course, 
the government pays a lot of insurance claims, but the attitude exhibited 
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in these litigated cases is difficult to understand. To be sure, in the ad- 
ministration of the National Service Life program the benefits under the 
Veterans’ Administration cannot be paid to every claimant under an 
easy, elastic policy. But, losing half of its litigated cases in the past 
year indicates there should be a much more careful review of claims. 
Certainly, the specious and silly defenses should be eliminated. Someone 
should explain the facts of life to some government lawyers so that there 
may be no more Miller, Martin, Scoggins and similar cases. Let’s hope 
the government wins a better percentage of these cases, or pays the bene- 
ficiaries who will win in court, in spite of these amazing defenses. 
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The Rule Against Perpetuities 
and Restrictions on 
Accumulations 


By SAMUEL R. LEwis* 


Tix RULE AGAINST PERPETUITIES and the re- 
strictions on accumulations are closely related. They were both developed 
to prevent living persons from disposing of property in such manner as 
to withhold principal or income from commerce for longer than pre- 
scribed periods after death. Generally speaking, the rule against perpetuities 
imposes restraints on the control of the property itself and the restrictions 
on accumulations impose restraints on control of the income. 

Both restrictions originated in England. The rule against perpetuities 
developed gradually under the common law as the result of a conflict 
between the desire to free property from the control of the nobility and 
the counteracting desire to permit an individual to dispose of his property 
as he saw fit. The statute limiting accumulations was enacted because of 
a single wilful man whose will directed accumulation of income for a 
period estimated at 70-85 years. 

Both limitations are compromises between complete freedom and com- 
plete control. Under them a man may provide, by will or deed, for the 
devolution of his property after his death. He may also direct to whom 
the income shall go. These rights, however, are exercisable for only lim- 
ited periods. Periods which have come to be generally accepted as reasonable 
because they give the individual reasonable freedom and at the same time 
give society reasonable protection, against legalized enforcement of the 
wishes of the individual. 


THE RULE AGAINST PERPETUITIES HISTORY 


As stated above, the rule against perpetuities developed over a period 
of several hundred years, as a restraint upon the indefinite clogging and 
control of titles, through the use of future interests. The history of the 


* Samuel R. Lewis, Jr., of Chicago. This will appear as a chapter in the forthcoming 
book Basic Estate Planning, edited by John Alan Appleman, by permission of Bobbs- 
Merrill Co., publishers. All rights reserved. 
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rule is long and the applications and ramifications are very complex. The 
rule has been the subject of extensive treatisest and countless articles. Every 
law school student has studied it and retained a vague general understand- 
ing of its nature. The classical statement of the rule, which is repeated 
numberless times, was set forth by Gray as follows: 
“‘No interest is good unless it must vest, if at all, not later than 
21 years after some life in being at the creation of the interest.” 


STATUS OF THE RULE IN THE UNITED STATES 


The common law rule is in effect in a great majority of American 
‘states.2 The other states have statutory provisions which, with one ex- 
ception,® provide even shorter periods than under the common law rule. 
Any attorney drafting instruments creating future interests must be fa- 
miliar with the law of his own state and, as is pointed out hereinafter, 
also be aware of the possible application of the laws of other states.* 


‘THE MEASURING PERIOD 


The common law period in which interests must vest or fail is 21 
years after any reasonable number of lives in being at the creation of the 
interest, plus actual periods of gestation. It can be a flat 21 year period 
such as “‘to all descendants of mine born within 21 years of my death.” 
It can be 21 years after a number of lives in being (provided they are 
capable of being ascertained) and the persons whose lives are used need 
not be persons mentioned elsewhere in the instrument or connected in any 
way with the property disposed of or the persons receiving it. The classi- 
cal example of this type of limitation being that in which there was a 
bequest to “‘my descendants who shall be living 21 years after the death 
of all lineal descendants of Queen Victoria now living.’’ This was held 
valid’ despite the fact that there were 120 such descendants of Queen 
Victoria. 

CERTAINTY OF VESTING 


Another requirement of the rule is that the interest must vest within 
the limitation period. This means that there must be absolute certainty 
of vesting and this certainty must exist at the beginning of the running 
of the period. It is in this aspect of the rule that the lawyers, have most 
often come to grief. Many wills have been declared invalid because of 
the remote possibility that something could occur to prevent the interest 
from vesting within the required period. The unreality and actuarial ab- 
surdities of these decisions may eventually lead to needed statutory reform.® 
Pending such reform, however, the pitfalls still exist and the following 
are among the most common and therefore those most likely to arise in 
the drafting of current instruments: 
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a. The “when Probated’’ and similar clauses. 


The possibility that a will might never be admitted to probate and 
therefore the interests created might never vest, has led a number 
of courts to invoke the rule against perpetuities. For example, in 
an Illinois case a provision “to my executor to hold for 10 years 
after probate of my will’’ was held invalid because of the possibility 
that the will might never be admitted to probate and therefore the 
interest could never vest.7 Obviously neither the testator nor his 
attorney had the slightest conception that such a provision would 
run afoul of the rule and yet the entire instrument was jeopardized, 
if not destroyed, by this artificial construction. The unreality of 
such decisions resulted in statutory correction in [Ilinois.® 

Another provision of this type are those which vest the interests 
in persons living after payment of debts and settlement of the estate. 
Conceivably, the debts might never be paid and the estate never set- 
tled. Although such gifts have been held invalid the courts have 
more frequently held that the interest should be considered as vested 
at the time of the testator’s death and the word “‘when”’ as used in 
the phrase ““when debts are paid’’ has been held to refer to the amount 
to be received, rather than the time when the gift is to vest. 

Another provision of this general character is that in which the 
executor or trustee is directed to pay off an encumbrance. Thus a 
direction to use all of the income to pay off a mortgage was heid 
to violate the rule because the income might dwindle and the mort- 
gage never be paid off within the period of the rule.® 

These illustrations provide a clear warning against the use of 
clauses which require the taker to be living when the estate is settled 
or when debts are paid. The faint possibility that this may never 
occur within the period of the rule are enough to make them open 
to attack. The will should not require survival of the period of pro- 
bate nor make vesting depend upon an administration contingency 
such as payment of debts if litigation is to be forestalled. 

b. “Unborn widow” clauses. Most lawyers are familiar with 
the problem raised by this type of clause. These are clauses where a 
gift of a future interest is made to the ‘““‘widow”’ of A. For example, 
‘in trust to pay the income to A for life then to his widow for life 
then to A’s children then living.’’ Since it is possible for A to marry 
a woman not born at the time of the testator’s death, the rule is vio- 
lated because this woman would not be a life in being on the death 
of the testator. Invariably, the person meant by the term ‘“‘widow” 
is A’s present wife and it is overlooked that A could have a second 
wife, not born during the testator’s life, who would be his widow 
at his death. 
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This difficulty can be avoided by referring to the wife by name 
or by providing that the ‘“‘widow’’ referred to must be a person 
born during the testator’s life. 

c. “Possibility of issue’ clauses. Another of the most common 
violations of the certainty of vesting provisions is that in which 
the possibility of issue is overlooked. These arise in connection with 
clauses leaving interests to children of persons whom the testator 
(and the draftsman) never considered to be capable of having other 
children. Thus the testator provides that his sister (who is a widow 
aged 60 with three grown children) shall have the income for life, 
then her children shall have the income for life, then the principal 
shall go to the sister’s grandihildren. Because the sister could have 
other children born after the testator’s death, who could die more 
than 21 years after all lives in being mentioned in the will, the pro- 
vision violates the rule. It has been severely criticized as violative of 
intent and actual biological law. Nevertheless, because of the pre- 
sumption that a person is always capable of bearing children, such 
clauses are dangerous. 

The draftsman should restrict the description of the children to 
the specific living persons if this danger is to be avoided and should 
always read the instrument with this pitfall in mind. 


CLAss GIFTS 


There is another facet of the application of the rule which is suffi- 
ciently common to merit repeating as a reminder here. This is the rule 
that where a gift to one of a class fails because of violation of the rule, 
the gift fails as to the whole class. So if property is left to a trustee for 
A for life and then to such of A’s children who shall reach the age of 
25, the whole remainder violates the rule. It is possible for A to have 
children born after the testator’s death who would not reach 25 until 
more than 21 years after the death of all persons in being. Because of 
this possibility, the entire gift is invalid even though it would otherwise 
be valid as to those children of A who were living at the testator’s death. 

Another example of such an invalid clause is a trust to pay the income 
to A for life, then the income to A’s children for their lives and then to 
pay the principal to A’s grandchildren. The remainder to the grandchil- 
dren is void because A could have children born after the death of the 
testator whose children’s interest might not vest within the period of the 
rule. 

This rule of the inseparability of class gifts has been severely criti- 
cized’° but it has been followed in practically all American cases where it 
has been decided. 
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POSTPONEMENT OF POSSESSION 


The rule against perpetuities is concerned with the vesting in interest 
rather than vesting in possession. Thus the rule is satisfied if the ultimate 
taker has a vested interest. That is, one which is alienable, passes by 
intestacy, and cannot be destroyed except by act of the owner of the 
interest. If the ultimate interest is of this character it does not matter how 
long it may be before possession is given. Thus a provision to A for life, 
then to A’s children for their lives, remainder to B in fee, is valid. B will 
not be entitled to possession until the death of A’s last child and this 
may be long after expiration of the period of perpetuities since A might 
have children born long after the death of the creator of the interests. 
However, since B has a vested interest when the instrument becomes 
effective, the rule against perpetuities is not violated. 


EFFECT OF VIOLATION OF THE RULE 


In theory, a provision which violates the rule is void and the instru- 
ment is then to be read as if the void provision had never been written. 
Since this often results in an unreasonable or unintelligible result, the 
courts, as a practical matter, try to determine whether the valid provisions 
can be carried out if the invalid ones are deleted. 

Inevitably, the testator’s wishes are not carried out. In many cases, 
the void interest passes as intestate property. In others, the courts hold 
that the testamentary scheme cannot be carried out if the portions violat- 
ing the rule are deleted and therefore the entire testamentary scheme is 
destroyed. The courts try to imply an interpretation which will render 
the will valid, but such attempts are bound to produce varying and rather 
unpredictable results. 

Such interpretative attempts can only produce unexpected results. At 
the worst, the entire instrument is cast aside. At the best, a portion of 
the instrument is not put into effect and the inent of the testator is par- 
tially defeated. 


PROPOSED CHANGE IN APPLICATION OF RULE 


Many instruments have been declared void by the courts because of 
the possibility of violation of the rule. In many cases the “‘possible’’ vio- 
lation never occurs. Because of the harshness of such decisions several 
states have adopted the doctrine of what has come to be called the 
“second look’’. Under this doctrine the court does not strike down an 
instrument merely because a violation of the rule is “‘possible’. The 
court waits until the death of the life tenant and then, if the interests 
have not finally vested, decides what disposition should be made of the 
property. In most instances the case will never come to court because 
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all interests will have vested by that time. In those in which they have 
not, the court can make an appropriate ruling ensuring termination with- 
in the remaining 21 year period. 

This change in the application of the rule was adopted by legislation 
in Pennsylvania™ and by judicial decision in New Hampshire in 1953.1? 
It may be expected to be extended to other states soon since it has very 
respectable support and a great deal to recommend it. 


POWERS OF APPOINTMENT 


The rule against perpetuities has always been important in the prepa- 
ration of wills but generally only in instances where future interests of 
considerable duration are involved. Recent changes in tax laws, however, 
have fostered the creation of powers of appointment. The preparation of 
wills in which such powers are exercised is becoming quite common. The 
effect of the rule against perpetuities on the exercise of such powers of 
appointment must always be considered. 

The Revenue Act of 1948 introduced the concept of the “marital 
deduction”. One of the ways by which the marital deduction can be 
obtained is through the use of the “marital trust’. This is a trust for 
the primary benefit of the decedent’s wife, from which she receives all 
the income for life. In addition, in order to obtain the marital deduction, 
she must be given such control over the principal as to be tantamount 
to ownership. This control can be given her by giving her a right to 
invade the principal or by providing that on her death the principal 
shall be paid to her estate or by giving her a general power of appoint- 
ment over the principal of the trust which she can exercise by her will. 

The most commonly used of the above alternatives is the power 
of appointment. There are several reasons for this which need not be 
explained here. What we are concerned with here is the use (or exer- 
cise) of this power of appointment as it is affected by the rule against 
perpetuities. 

Assume that a client, a woman of 60, wants to have a will prepared. 
She reveals that she has a power of appointment given to her by her 
deceased husband, over the principal of the marital trust in her husband’s 
will. She states that she remarried after the death of her husband and 
she does not want to fail to exercise this power. Conditions have changed 
and the provisions of her first husband’s will, with respect to the devo- 
lution of the property in default of the wife’s exercise of the power, are 
no longer practical or in accord with her wishes. 

She advises you that she wants to exercise the power by creating a 
trust under her own will. She desires to have the income paid to her 
second husband for his life and then to have the property go to his 
children and to her nieces and nephews. 
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You begin to prepare a draft of the will and the trust provisions. It 
is right then that you should consider whether her wishes create any 
possible perpetuity questions. This is rot the only problem to be solved 
but it is one which must not be ignored. Powers of appointment are 
becoming very common, even in moderate estates, and problems such as 
this will occur very frequently in the coming years, as a result of these 
marital trusts and other tax saving aspects of powers of appointment in 
general. 

What is the law with respect to such powers? Does the period of the 
rule against perpetuities commence when the widow makes her will or 
did it commence when the first husband died? The answer makes a great 
deal of difference to you in drafting the wife’s will. 

The Common Law Rule, which is in effect in a large majority of 
the states, is that the exercise of a general testamentary power of ap- 
pointment relates back to the date of the creation of the power.?* The 
wife has a general power because she can appoint the property to any- 
one she chooses. Therefore, in drafting the wife’s will, you cannot 
create interests which would not be valid if read back into the will of 
her first husband (the person who created the power). Thus, you are 
limited to exactly the same period and the same lives in being as were 
applicable to his will. These restrictions demand careful consideration 
of the husband’s will, since a considerable period may have expired since 
his death and the wife’s power may be greatly limited becaust of deaths 
which occurred in the interim.'* Suppose for example, that the husband’s 
will had left the property in trust for the wife’s life and then, in default 
of her exercise of the power of appointment, to their one child who 
survived the husband but died soon thereafter. The lives in being at 
the time of the first husband’s death were the widow and the child. 
The child having died, you cannot now create provisions which might 
postpone vesting of the property for longer than 21 years after the 
widow’s death. To do so would violate the rule against perpetuities 
because the permissible period will end 21 years after the death of the 
widow (the last life in being under the first husband’s will). 

The same rule applies to “‘special’’ powers of appointment. These 
are powers which are limited in scope by the terms of the instrument 
creating them. At common law they were termed special powers if 
they could not be exercised in favor of the estate of the holder of the 
power. The Internal Revenue Code** broadened the definition to pro- 
vide that a special power is one which cannot be exercised in favor of 
the holder himself, his creditors, his estate, or the creditors of his estate. 
Property subject to a special power is not subject to federal estate tax 
in the estate of the holder of the power and such special powers are 
therefore frequently granted, where a testator desires to give a benefi- 
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ciary the right to change the devolution of the property without having 
it taxed in his estate. They generally read somewhat as follows: 
“On A’s death, the trustee shall distribute the property among 
his wife and descendants in such manner as he shall by will ap- 
point.”’ 


This is a special power because it cannot be exercised in favor of 
the A’s estate. It would also be a special power if it read “‘to such per- 
sons (except himself, his estate or his creditors), and in such manner 
as he shall by will appoint.’’ The exercise of such a power under either 
wording, is subject to the limitations applying to the creator of the 
power. It cannot be exercised by A in any manner which would vio- 
late the perpetuities rule, if the terms of the power were read into the 
will which created the power. 

The only power of appointment which does not relate back, for 
perpetuities measurement, to the date of its creation is a general power 
to appoint by deed or will. Such a power is the practical equivalent of 
complete ownership and it has always been held that the exercise of 
such a power is measured, for perpetuities purposes, from the date of the 
exercise, not the date of creation of the power. 


EFFECT OF DIFFERENCES BETWEEN STATES 


In drafting a clause which exercises a power of appointment (gen- 
eral or special), consideration must be given to the geographical origin 
of the power. If the deceased husband of the widow described in the 
preceding section had died in New York, the validity of the exercise 
of the power will be determined by New York law.’* Therefore, the 
clause must comply with the New York law even though the widow 
may be living and die in Illinois. New York has a statute which modi- 
fies the common law rule. In New York a trust must be measured by 
two lives in being and only two. There, a testator with 5 sons cannot 
create a trust postponing vesting for the lives of all 5 sons as could be 
done in a common law state. He must choose the lives of 2 of the 
sons, or any other 2 people.** It is differences such as this that require 
great caution in the preparation of an exercise of a power of appoint- 
ment created in another state. 


INTER Vivos ‘TRUSTS 
With respect to irrevocable trusts, the period of the rule is com- 
puted from the date of the creation of the trust and the dispositions 
in the trust must be drawn with this in mind. The same is probably 
true of irrevocable insurance trusts.'® 
[ 48 ] 


ST 





As to revocable trusts (insurance or otherwise) there is some au- 
thority to the effect that the perpetyities period is computed from the 
date of the death of the creator.1* The probable reason for this differ- 
ence in the rule is that revocable trusts can be changed any time prior 
to the death of the creator, hence dispositions are not final until death 
and the spirit of the rule is not offended. There is little law on this 
question, however, and some difference of opinion. For these reasons, it 
would be wise to eliminate any possible perpetuities question in drafting 
a revocable trust or in exercising a power created by such a trust. The 
safest assumption would be that the period commenced to run on the 
date the trust was created. 


DRAFTING SUGGESTIONS 


Every instrument creating a trust should be limited in duration to 
the period of perpetuities by a specific clause which provides that the 
trust shall terminate on the expiration of the period prescribed by the 
applicable state law. In many cases it will seem obvious that the trust 
could not possibly exceed the period and it may seem over cautious to 
add a clause for this purpose. In many cases it is completely unnecessary 
but it is far better to have an unnecessary ciause than to lack a necessary 
one. If the clause is included as standard material in drafts of all trusts 
it will never be overlooked. If, after examining the draft and consider- 
ing the question carefully, you decide it is completely surplus in that 
particular instrument, it is simple to delete it in the finished document 
But you will not be guilty of overlooking the possibility that the in- 
strument violates the rule. 


RESTRICTIONS ON ACCUMULATIONS 
History and Nature of the Restrictions 


Under the common law accumulation of income could be directed 
for any period which did not violate the rule against perpetuities. No 
serious difficulties were encountered. However, in about 1800, a man 
named Peter Thelluson died in England leaving a sizable estate and a 
will directing that all income be accumulated for the lives of all of his 
children and grandchildren living at his death. 

The combination of the size of Thelluson’s estate and the long pe- 
riod during which he directed accumulation of income had apparently 
never occurred before. Thelluson seemed to have found what we would 
today call a ‘loophole’ and it was feared that his heirs would ulti- 
mately control most of the property in England as the consequence of 
the compounding of this income.”® Therefore, Parliament passed a statute 
establishing four specific periods during which accumulation of income 
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could be directed. All of these periods were shorter than that of the rule 
against perpetuities. The statute came to be known as the Thelluson Act. 

The Thelluson Act is still in effect in England. In the United States 
the majority of the states never saw the necessity for adoption of any 
special statute restricting accumulations.** In such states accumulations 
can be directed so long as they do not extend beyond the period of the 
rule against perpetuities.”* 

A number of states have specific statutory provisions regarding lim- 
iting accumulations. Alabama, the most severe, has a period of 10 years 
in gross or an actual minority in existence at the creation of the estate.* 
California has a statute which allows accumulations for lives in being 
plus a minority, or a gross term of 25 years.** Until 1953 Illinois had 
a statute almost identical to the English statute, but in that year the 
statute was amended to establish the period of the rule against perpe- 
tuities. Other states have different variations. 


EFFECT OF LIMITATIONS 


In most states, the restrictions on accumulations have no practical 
effect upon the accomplishment of the purposes usually served by accum- 
ulations. Rarely does an individual desire to create an accumulation 
which would continue longer than the period of the rule against per- 
petuities. In states where a shorter period is prescribed by statute, the 
statute can, if necessary, be evaded by a living trust created in a more 
liberal state. 

The difficulties with restrictions on accumulations seldom arise be- 
cause the period permitted is too short but from the failure of the 
draftsman to recognize that an accumulation is being created. If it were 
recognized, the restriction could, and would, easily be avoided. 


WHAT Is AN ACCUMULATION? 


The Thelluson Act did not define the word ‘‘accumulation” and no 
comprehensive definition has ever come to light. In the most simple 
sense, it is a direction to add income to principal to be held for the ulti- 
mate beneficiary of the principal. However, a less obvious provision, 
such as a direction to use income to create a sinking fund to replace a 
portion of the principal, has been held not to constitute an accumula- 
tion even though such income is irrevocably diverted from the income 
beneficiary.”® 

On the other hand, a direction to segregate income to pay off a mort- 
gage on part of the trust principal is an accumulation.?* The apparent 
distinction is that the sinking fund merely maintains the value of the 
principal whereas the retirement of the mortgage actually enhances the 
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value of the principal. This enhancement is akin to the result achieved 
by direct accumulation. / 

The courts have tried not to invoke the restrictions against accum- 
ulations unless they were convinced that the spirit of the restriction 
was being violated. They have upheld temporary accumulations for the 
purpose of creating a specific sum to pay to the income beneficiary.”* 
They have seldom invoked the restriction where the accumulation was 
discretionary on the part of the trustee.”* 

They have permitted accumulations for persons who were incom- 
petent,”® or were in jail for life®® even though such accumulations could 
well continue for longer than the permissible period. In such cases it 
was clear that the accumulation was for a purpose other than the mere 
desire to enhance the principal. 

In smmary, it appears that an express direction to add income to 
principal is an accumulation unless it is clear from the instrument that 
the purpose for the accumulation is something obviously unconnected 
with desire to increase principal. Implied directions, such as creation of 
sinking funds and payment of mortgages may be accumulations if they 
result in permanent enhancement of principal and a contrary purpose 
is not apparent. 

Provisions giving a trustee authority to determine what is income 
and what is principal could lead to hidden accumulations if the trustee 
does not follow established rules of accounting or applicable statutes. It 
would seem unlikely that these could continue sufficiently long to cause 
serious accumulation difficulties. 


UsE OF ACCUMULATIONS IN CURRENT PRACTICE 


One important difference between the rule against perpetuities and 
the restriction on accumulations is that a provision violating the former 
is void while a provision violating the latter is valid until the expiration 
of the limiting period and void thereafter. Accumulation provisions are 
very common in current trust practice and they add greatly to the flexi- 
bility and value of such instruments. If they were not available many 
trusts would never be created. They are indispensable to the proper 
use of a trust for protection of minors and incompetents and are becom- 
ing increasingly important in connection with income tax reduction. 
Some aspects of these accumulation benefits are discussed in the follow- 
ing sections: 

(a) Accumulations During Minority. 
The most common direction for accumulation is during the 


minority of a beneficiary. The difficulty of payment of income to 
a minor and the many advantages of having the trustee control the 
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income, make this type of accumulation very useful. An accumu- 
lation of income during the minority of persons in being at the 
creation of the estate is valid in all states. A direction to accumu- 
late during the minority of persons not in being, would be valid 
in practically all states, so long as the perpetuities provisions of 
the state are not violated. 


(b) Accumulations for Incompetents. 

Frequently an individual will desire to provide for accumula- 
tion for an incompetent relative or one that may become incom- 
petent. Because of the possibility that the incompetent might never 
be declared competent, such accumulation could last long enough 
to violate the accumulation restrictions. 

Care should always be exercised in creating a mandatory ac- 
cumulation such as this which could last a lifetime. Difficulty can 
almost invariably and simply be avoided by insertion of a clause 
terminating any accumulations on expiration of the applicable 
statutory period. Some attorneys insert clauses to the effect that 
the trustee may cease any further accumulation after being advised 
by counsel that such accumulation might be illegal. 


(c) Accumulations to avoid tax. 

1. Estate tax. In estates of sufficient size to involve substan- 
tial estate taxes it is possible, through the use of full or partial 
accumulation provisions, to reduce over all state taxes in the trans- 
mittal of property. If A, a wealthy man, has wealthy children who 
do not need further property, he can create trusts for the benefit 
of his grandchildren. By directing that the income be accumulated 
until such time as the principal is paid to the grandchildren, he 
can build up sizable funds which are subject to no estate tax on 
the death of his children. Thus he can pass on to his grandchil- 
dren free of tax, a larger fund than he left at his death. Such 
provisions are proper in states following the common law rule. In 
other states, care must be exercised that the statutory periods not 
be violated. 

2. Income taxes. In recent years there has been a great increase 
in the use of accumulation provisions in trusts for the purpose 
of reducing income taxes. The Internal Revenue Code* provides 
that income not currently payable to the beneficiaries and accum- 
ulated by the trustee is taxable to the trustee. This provides many 
oportunities to reduce income taxes at little sacrifice to the bene- 
ficiary. In a situation such as that described in the preceding section, 
there are income, as well as estate tax advantages. If A, the grand- 
father, directed the payment of the income to his children, they 
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would have to pay income tax. We have assumed that they do 
not need the income. Assuming that there are two children, who 
are each in a 50% income tax bracket, one-half of the income 
distributed to them would have to be paid in tax. However, if 
the income is accumulated for the grandchildren, it is taxed to the 
trust. Since the trust income commences in a zero bracket, the tax 
rate on any reasonable amount of income is bound to be a great 
deal lower than if the income were paid to the children. Conse- 
quently, the grandchildren will receive the benefit of the income 
tax as well as the estate tax savings. 

3. Discretionary Accumulations, “Spray” Provisions. In recent 
years, the use of discretionary accumulation trusts has become quite 
common. Such trusts permit the trustee to accumulate or pay out 
the trust income among all the members of the family group. 
These instruments not only permit accumulation, but grant the 
trustee the discretion to accumulate or pay the income to the vari- 
ous beneficiaries in such proportion and at such times as the trustee 
sees fit. The income tax saving in such instances can be extremely 
large, for the trustee can pay or withhold income as the family 
circumstances, both from the personal welfare and income tax point 
of view, seem advisable. 

This chapter is not the place for a discussion of the merits 
and methods of using the “‘spray’’ provision in a trust instrument. 
It is mentioned here, however, because of the accumulation aspect. 
Even though the accumulation is discretionary and most income 
may be paid out, the instrument should provide for termination 
within the applicable limitation period. 


DISPOSITION OF INVALID ACCUMULATIONS 


So far the discussion has concerned the nature of and limitations 
on accumulations. It was implicit that accumulations in excess of the 
permissible period are invalid. What is the effect of such invalidity? 

In practically all jurisdictions, the courts will sustain the accumu- 
lation (a) if it does not violate the rule against perpetuities, and (b) 
for as long as it does not violate the applicable accumulation restriction. 
If it violates the rule against perpetuities, the whole provision is void 
for this reason. If it does not violate the rule against perpetuities the 
income may be accumulated until such time as the limitation on accum- 
ulation is exceeded. Any income received thereafter must be paid out. 

Under the English law, such excess income is paid under the resid- 
uary clause of the will, or if there is no such clause or the trust is a 
part of the residuary clause, it passes as intestate property.*? This view 
has been followed in a number of Pennsylvania decisions. 


[53] 











The New York rule appears to be that the excess income goes to 
the holder of the “‘next eventual estate’’.** However, if the taker of the 
next estate is an adult, for whom an accumulation cannot be directed 
under the New York law, the excess income will presumably go to the 
life tenant and the whole provision is deemed void.** 


DRAFTING SUGGESTIONS 


Violations of restrictions on accumulations are not as frequent or 
as serious as violations of the rule against perpetuities. It most states, 
only the excess accumulation is affected and the whole clause is not void. 
It is unusual for a testator or a creator of a trust to desire an express 
accumulation which is likely to extend for such a period as to exceed 
the restriction. Alabama, New York, and a few other states have lim- 
ited periods which must be carefully observed. 

The increasing importance of income tax reduction is resulting in 
more frequent use of accumulations. The applicable restriction must 
always be kept in mind in drafting any instrument. If any accumula- 
tions are directed, it is always advisable to consider the insertion of a 
clause ending any possible accumulation at the expiration of the ap- 
plicable period. Practically all litigation on this question could have 
been averted had such escape clauses been inserted. 


PENSION TRUSTS AND CHARITABLE TRUSTS 


The fact that pension trusts may violate the rule against perpetuities 
and statutes restricting accumulations has been given recent attention.*® 
and a number of states®*® have passed laws specifically exempting them 
from such limitations. 

Charitable trusts have generally been considered and treated as ex- 
empt from perpetuities and accumulations restrictions although many 
states have statutes granting specific exemption. Such trusts were not 
considered as violating the original social purpose of the restrictions 
although there has been some debate as to whether charitable trusts 
should be permitted to accumulate tax exempt income indefinitely. Fears 
have been expressed that ultimately charitable organizations might con- 
trol most of the property in the country. 


CONCLUSION 


The individual who can foresee and avoid all possible entanglements 
with perpetuities and accumulations is very rare and usually merely 
lucky. It is only one instrument in thousands which would be ham- 
pered by the inclusion of a clause vesting all interests and terminating 
all accumulations within the period prescribed by the law of the appli- 
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cable state. When such clauses appear in the instrument there is little 
basis for an attack on either of these grounds. No sensible or conscien- 
tious lawyer should or need take any risk when it is completely unnec- 


essary. 
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. | Injuries to Amphibious Employees: 
The “Twilight Zone” Between the 


| Jurisdictions of State and Federal 
| Maritime Law 
| 


By ROLAND J. WENDORFF* 


| .* JUDGES AND LEGAL WRITERS have char- 
| acterized the law dealing with the conflict of jurisdiction between State 
| Law and Federal Maritime Law which occurs when employees engaged 
in certain waterfront employments are injured as unsettled, confused, 
| troublesome, perplexing and illogical. I am sure that those of you who 
have had occasion to participate in the investigation, settlement or litiga- 
tion of claims involving injuries to employees engaged in waterfront 
| employment will agree that it is no easy task to determine with reason- 
able certainty whether the jurisdiction in a particular case lies with the 
| State Compensation Law or with the Federal Maritime Jurisdiction un- 
der the Jones Act or the United States Longshoremen’s and Harbor 
Workers’ Compensation Act. There are virtually hundreds of thousands 
of workers as to whom, at some time or another, a question might arise 
whether they fall under the jurisdiction of the State Law or the Federal 
Maritime Law. Recent developments of the law in this field tend to in- 
crease rather than to reduce the difficulty in resolving this perplexing 
problem which arises from the conflict of jurisdiction between State Law 
| and the Federal Maritime Law. 

This difficulty did not always exist. When Article III, Section II, 
of the Federal Constitution extending the Federal Judicial power “‘to all 
cases of admiralty and maritime jurisdiction’’ was adopted, it was not 
a difficult task to draw a line of demarcation between a maritime worker 
and a local workman where injuries on navigable waters were concerned. 

At that time, most of the work on board ships was done by the ship’s 
crew. They did all of the work in connection with the loading, unload- 
ing, repair and maintenance of the ship when it was in port. Employ- 
ment of local workmen on navigable waters was infrequent. However, 
advancing civilization brought its problems. Ashore, we entereed the 
mechanical age; at sea, sails gave way to steam. This brought changes 
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in labor relations. The loading and unloading of vessels originally per- 
formed in the days of sails by the ship’s crew, under the supervision of 
the master, came to be done by stevedores or stevedoring companies who 
employed longshoremen to do the actual work. Electricians, plumbers, 
steam fitters, and other workmen came aboard the vessel when it came 
into port to do the maintenance and repair work on the vessel. These 
workmen, and dozens of other categories of workmen such as painters, 
construction workers, guards, etc., who live on shore and never go to 
sea, were performing labor on navigable waters which directly or indi- 
rectly affected shipping or navigation. As previously pointed out, the 
Federal Constitution gave the Federal Government exclusive jurisdiction 
over maritime matters. Consequently, state laws had no application to 
injuries sustained by maritime workers while engaged in their employ- 
ment on navigable waters. Thus, those workmen who lived on shore 
but who worked on and off vessels or installations in navigable waters 
were engaged in maritime employment, subject to maritime jurisdiction. 
If they were injured in the course of their employment on navigable 
waters, their remedy against their employer was under the General Mari- 
time Law. A brief review of the General Maritime Law at this time will 
prove helpful as a background in our discussion of this problem of con- 
flicting jurisdiction between State Law and Federal Maritime Law. 
The General Maritime Law, which is of ancient origin, may be 
summed up briefly as follows: A seaman who falls sick or is injured 
in the service of his ship has a right against his ship and her owners for 
maintenance, cure, transportation and wages so long as the voyage is 
continued. In addition, he has a right to an indemnity from the vessel 
and her owners beyond maintenance and cure for injuries sustained as 
a result of the failure of the owner to provide a seaworthy vessel, or to 
supply and keep in order the proper appliances appurtenant to the ves- 
sel. These rights arise independently of any negligence on the part of 
the seaman, and they are absolute rights based on an implied contrac- 
tual obligation arising out of the nature of the employment. There is 
no right of recovery under the General Maritime Law for wrongful 
death caused by negligence, even though the death was caused by the 
unseaworthiness of the vessel. Neither is a seaman permitted to recover 
for injuries sustained through the negligence of another member of the 
crew or the negligence of the master. Where the injury to the seaman is 
due to the failure of the owner to furnish and maintain a seaworthy 
vessel with proper appliances, the right to indemnity is not defeated by 
the contributory negligence of the seaman. However, the amount of the 
indemnity he receives may be diminished because of that fact. 
Naturally, those workmen whe lived on shore but who worked on 
and off vessels or installations in navigable waters were not happy about 
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being regarded as seamen, and, therefore, limited in their recovery for 
personal injuries sustained in such employment to that given to seamen 
under the General Maritime Law. 

They preferred the remedies available under the State Compensation 
Laws. However, in the case of Southern Pacific Co. v. Jensen, 244 
U.S. 205, the United States Supreme Court held that the benefits of 
the State Workmen’s Compensation Laws were not available to such 
workers. Jensen, a stevedore, was killed on board a vessel while engaged 
in unloading cargo at a New York pier. His widow made claim under 
the Workmen’s Compensation Law of the State of New York. Com- 
pensation was awarded by the Commission and approved by the Appellate 
Division of the Supreme Court and affirmed by the Court of Appeals 
of New York. The United States Supreme Court, however, held that 
the work of a stevedore in which Jensen was engaged was maritime in 
its nature, his employment a maritime contract, the injuries received 
were maritime, and the rights and liabilities of the parties in connection 
therewith were clearly within the admiralty jurisdiction. It followed, 
said the Supreme Court, that application of individual state acts to such 
injuries would prejudice the uniformity of maritime law. 

The decision in the Jensen case meant that all of these workmen 
who were not members of the crew of a vessel and who lived on shore 
but worked on and off vessels or installations in navigable waters were 
without coverage under any state workmen’s compensation law. Twice 
within the next five years, Congress attempted to provide relief to these 
workmen by enacting leislation which would permit them to seek recov- 
ery for injuries sustained while employed on vessels or installations in 
navigable waters under the state workmen’s compensation laws. How- 
ever, the United States Supreme Court found both attempts to be un- 
constitutional on the ground that Congress could not abdicate to the 
state commissions the authority to hear and decide maritime questions 
since this would disrupt the necessary uniformity in the field of mari- 
time law. As a result of these decisions, the law was relatively clear— 
perhaps clearer than it has ever been since. This clarity was obtained, 
however, at the price of denying compensation to thousands of workers 
in very hazardous “‘amphibious’’ occupations. 

In 1920, about the same time the Supreme Court was holding that 
the application of state workmen’s compensation laws to injuries to 
workmen who live on shore but who work on and off vessels or in- 
stallations in navigable waters would prejudice the uniformity of the 
Maritime Law, Congress enacted the Jones Act which provided new 
rights for seamen injured in the course of their employment. The pur- 
pose of the Jones Act was to give personal representatives of seamen 
who died as a result of injuries so received, the right to maintain an 
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action at law for recovery of damages, with the right of trial by jury, 
and to eliminate the defense of fellow servant. You will recall that the 
remedies available to seamen under the General Maritime Law were 
unsatisfactory for the reasons that there was no recovery in case the 
injury to the seaman was caused by the negligence of the master or fel- 
low servant, and there was no recovery in the case of death. The gist 
of an action under the Jones Act is negligence. The negligence of the 
owners of the vessel may consist of the failure to supply and maintain 
a seaworthy vessel properly equipped and manned or the negligence of 
the master or members of the crew, or neglect or incompetence of the 
ship’s doctor. The Jones Act did not affect the rights of seamen under 
the General Maritime Law. The injured seaman was given an election 
between the relief afforded under the General Maritime Law and the 
relief afforded under the Jones Act. The term “‘seamen’’ as used in the 
Jones Act included not only the members of the crew of a vessel, but 
also any other person employed on vessels or installations in navigable 
waters. The Jones Act did not, however, give these workmen the ad- 
vantages of a Compensation law. 

Five years afteer the decision in the Jensen case, and subsequent to 
the enactment of the Jones Act, in 1922, the Supreme Court softened 
the effect of its decision in the Jensen case by holding that the uni- 
formity of Maritime Law is not prejudiced by the application of state 
statutes to maritime employment which is local in character. The work 
was deemed local if it had only an incidental relation to navigation 
and commerce. In a series of decisions handed down by the State and 
Federal Courts, it was held that the application of state laws to em- 
ployment which, although maritime in character, pertained to local mat- 
ters and had no direct relation to navigation or commerce, would not 
work a material prejudice to the characteristic features of General Mari- 
time Law nor interfere with its uniformity. Under this test which is 
often referred to as the ‘“‘maritime but local’’ rule, a considerable body 
of law grew up, classifying border-line cases one way or the other. One 
of the best established distinctions was that between construction work 
on an uncompleted vessel by a carpenter, painter, plumber or other artisan, 
and maintenance or repair work on a vessel already completed. The for- 
mer was not deemed to affect commerce, and fell within the “maritime 
but local’ rule; the latter bore a direct relation to the facilities of com- 
merce, and was, therefore, beyond the reach of the states when injury 
was over navigable waters. Loading and unloading ships was definitely 
related to commerce, even when the particular workman’s participation 
in this function was intermittent or infrequent. The following were held 
to be employments of local concern; Removal of a submerged obstruc- 
tion by a diver; building a pier from a floating raft; checking lumber 
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on a barge; pushing a fishing boat into the water; making up logging 
booms in navigable waters; working-as a sweeper on a garbage scow; 
and servicing a refrigerator in a ship’s galley by a local refrigerator 
company. However, all stevedores and a large proportion of other 
amphibious workers were still outside the range of any non-fault com- 
pensation protection. 

In its decisions in the Jensen and subsequent cases, the Supreme Court 
had indicated that while Congress could not make the state compensation 
laws available to maritime employees, a Federal compensation law for 
such workers would be permissible. In 1927 Congress enacted the Long- 
shoremen’s and Harbor Workers’ Act. The purpose of this Act was to 
extend to certain workers on navigable waters not subject to state legis- 
lation the benefits of compulsory compensation for disability or death 
arising out of and in the course of their employment. The crux of the 
Longshoremen’s Act for the purposes of our discussion, is contained in 
Section 3(a) of the Act which reads in part as follows: 


“Compensation shall be payable under this Chapter in respect 
of disability or death of any employee, but only if the disa- 
bility or death results from an injury occurring upon the 
navigable waters of the United States (including any drydock) 
and if recovery for the disability or death through workmen’s 
compensation proceedings may not validly be provided by 
state law. No compensation shall be payable in respect of 
disability or death of— 
(1) a master or member of the crew of any vessel, nor any 
person engaged by the master to load or unload or repair 
any vessel under 18 tons net; * * *.” 


The Act is not limited to those persons who are engaged in loading 
or unloading vessels but it applies to all persons who are injured while 
on navigable waters, other than the master or members of the crew. 
The act provides that the liability of an employer under the Act shall 
be exclusive and in place of all other liability of such employer to the 
employees and anyone else otherwise entitled to recover damages from 
the employer at law or in admiralty on account of such injury or death. 
Therefore, the Longshoremen’s Act superseded the Jones Act to the 
extent that employees covered under the Longshoremen’s Act were no 
longer permitted to bring an action against their employer under the 
Jones Act. 

Perhaps the purpose and application of the Longshoremen’s Act can 
best be summarized by saying that it provides compensation for a class 
of employees who worked on vessels or other structures in navigable 
waters, who, although they. might be classed as seamen, were regarded 
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as distinct from members of the crew, being employees whose service 
was that of laborers, of the sort performed by longshoremen and har- 
bor workers, as distinguished from those employees on the vessel who 
were naturally and primarily on board to aid in her navigation. 

Since the Longshoremen’s Act provides for payment of compensa- 
tion for disability or death of an employee resulting from an injury 
occurring upon navigable waters of the United States “if recovery for 
disability or death through workmen’s compensation proceedings may 
not validly be provided by state law,”’ it would appear that the Long- 
shoremen’s Act and the state compensation laws are mutually exclusive 
of each other. A case should come under either the Longshoremen’s Act 
or the state compensation laws. Furthermore, since thse amphibious work- 
men who were not crew members but who worked on vessels or instal- 
lations in navigable waters were now entitled to the benefits of compulsory 
compensation for disability or death arising out. of and in the course 
of their employment, one might have assumed that the enactment of the 
Longshoremen’s Act would reduce to a considerable extent, or even per- 
haps eliminate, these jurisdictional problems. Unfortunately, however, 
this was not the case. Since the Longshoremen’s Act provided for pay- 
ment of benefits “if recovery for disability or death through workmen’s 
compensation proceedings may not validly be provided by state law,” 
there was still the question in the border-line cases as to whether, in a 
particular case, recovery could be provided by state law. Also, since the 
benefits provided by the various state compensation laws and the Long- 
shoremen’s Act were not identical, a workman could occasionally obtain 
greater benefits by attempting to bring himself under either the state 
compensation law or the Longshoremen’s Act. Employers also had a 
financial incentive to select one jurisdiction rather than the other. If 
the employer did not carry insurance to cover his liability under the 
Longshoremen’s Act, he could avoid the cost of a costly and expensive 
injury if he could successfully assert that the border-line case fell under 
the state act rather than the Longshoremen’s Act. Thus, the enactment 
of the Longshoremen’s Act was not the solution to the jurisdictional 
problems. 

After the enactment of the Longshoremen’s Act, the “‘maritime but 
local’’ rule was accepted as the test in determining when the Long- 
shoremen’s Act applied and when state compensation laws applied. As 
previously pointed out, this rule held that where the employment, al- 
though maritime in character, pertained to local matters having only 
an incidental relation to navigation or commerce, the rights, obligations 
and liabilities of the parties could be regulated by state law. Although 
this test was at best uncertain, a faint boundary line of jurisdiction be- 
tween the state compensation laws and the Longshoremen’s Act emerged 
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as a result of court decisions. A case came within either the jurisdiction 
of the state compensation laws or within the jurisdiction of maritime 
law, depending upon whether the facts and circumstances brought the 
case within the “‘maritime but local’ rule. Under these decisions, a spe- 
cific case could not come within both the Federal maritime jurisdiction 
and the state jurisdiction. This status continued until 1941 when, in 
the case of Parker v. Motor Boat Sales, 314 U.S. 244, our Supreme 
Court cast doubt upon the applicability of the “‘maritime but local’’ rule. 
A small store selling boats and maritime equipment had a janitor and 
a handy-man whose work was almost entirely on land. On this occa- 
sion, he was sent to help carry an outboard motor to the river to be 
tested. He went along on the test run to watch for obstructions in the 
water. He was drowned when the boat capsized. His widow submitted 
a claim under the Longshoremen’s Act, and the Deputy Commissioner 
awarded compensation. The District Court affirmed; the Circuit Court 
of Appeals reversed; and the Supreme Court restored the original award. 
The court stressed the fact that the maritime character of the decedent’s 
employment was not to be determined by the habitual performance of 
duties on land, but by the character of the activity in which he was 
engaged at the moment of injury. This decision by our Supreme Court 
appeared to scrap the “local’’ exception to maritime employment, since 
the relation to navigation and commerce of a casual ride in a tiny out- 
board motorboat appeared to be very slight. A year later, in 1942, in 
the case of Davis v. Department of Labor & Industries, 317 U.S. 249, 
our Supreme Court revealed the extent of their deflection from the “‘mari- 
time but local’’ rule. 

The Davis case involved a structural steel worker employed to dis- 
mantle a drawbridge across a river. At the time of his death, he was 
working on a barge on which the dismantled steel was placed and was 
engaged in cutting the pieces of steel into proper lengths for convenient 
handling and storage. The employee’s widow claimed compensation from 
the State Insurance Fund of Washington on the theory that at the time 
of his death, her husband was engaged in an operation of purely “‘local 
concern.”” The Fund rejected the widow’s claim and took the view that 
inasmuch as the employee was, at the time of the accident, performing 
work similar to that of a stevedore loading cargo on navigable waters, 
the state had no jurisdiction over such an accident. The Washington 
Supreme Court affirmed the rejection of the widow’s claim on the ground 
that the case was not within the jurisdiction of the State Compensation 
Act and that the application of the State Act would impair the harmony 
and uniformity of maritime law. On appeal to the United States Su- 
preme Court, the decision of the Supreme Court of the State of Wash- 
ington was reversed and it was held that the State Act could be applied. 
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The Supreme Court did not base its decision upon the “‘maritime but 
local’”’ rule that had been advanced by the widow, nor did it dispute the 
soundness of the principle advanced by the State Insurance Fund of 
Washington, but instead the Court predicated its decision upon the 
principle that “‘there is, in the light of the cases referred to, clearly a 
twilight zone in which the employees must have their rights determined 
case by case’’ and that the decision of the administrative official first 
ajudicating a claim under either a state compensation act or the Long- 
shoremen’s Act had a presumptive validity which would be recognized 
and upheld by the courts. The adoption of this so-called “‘twilight 
zone” theory set up a system of dual jurisdiction for those cases which 
came within the “‘twilight zone.*‘ Therefore, given a border-line case, 
and given a presumption of coverage, it followed that all border-line 
cases were to be resolved in favor of coverage by the first act under 
which application was made by the claimant. In adopting the “twi- 
light zone’”’ rule, the court was undoubtedly motivated by two factors: 
The first was to provide solace to those injured workmen who there- 
tofore had been belatedly informed that their choice of remedy was 
inappropriate. For example, under the old ‘“‘maritime but local’ rule, 
an employee might initiate proceedings under either the state law or the 
Longshoremen’s Act. After time-consuming litigation, it might be de- 
cided that his remedy was under the law which he had not selected. At 
that time the statute of limitations might have run, and he could not 
go back and begin over again. The other factor was that the court 
evidently felt that it was time to call a halt to the time-consuming and 
expensive process of fighting each close case through the appellate hier- 
archy. It, therefore, removed this incentive by ruling out reversals if 
jurisdiction was assumed anywhere within the “‘twilight zone.” 

After the decision in the Davis case was handed down, it was assumed 
that the new “twilight zone’’ rule would apply only to those border- 
line cases within a shadowy area where there was a legitimate doubt as 
to whether the employment was maritime or non-maritime. It was not 
felt that the rule would apply where, because of prior Supreme Court 
holdings on indistinguishable facts, the type of employment had been 
definitely assigned either as maritime or nonmaritime. However, recent 
decisions of the Supreme Court indicate a tendency to broaden the “‘twi- 
light zone’ in order to uphold jurisdiction of the state or federal tribunal, 
whichever first makes the award. The outstanding example of this tendency 
to enlarge the “twilight zone’’ is Moore’s case, 80 NE (2d) 478, affirmed 
without opinion by the United States Supreme Court, 335 U.S. 874 
(1948). Of all the categories of border-line employment, the one which 
had been most authoritatively, repeatedly and decisively held to be mari- 
time employment was repair work on a previously completed vessel, as 
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distinguished from construction work on an uncompleted vessel. Such 
an employment was involved in Moore’s case. The injured employee 
brought an action to recover compensation under the Massachusetts Com- 
pensation Law. Although the United States Supreme Court had previously 
held that such employment was maritime, the Massachusetts Supreme 
Court held that these cases had been overruled by the Davis case, and 
that the employment came within the “twilight zone.’’ The Massachu- 
setts Supreme Court said: “‘Although apparently some heed must still 
be paid to the line between state and federal authority, as laid down in 
the cases following the Jensen case, the most important question has now 
become the fixing of the boundaries of the new “twilight zone’’, and 
for this the case gives us no rule or test other than the indefinable and 
subjective test of doubt . . . Probably, therefore, our proper course is not 
to attempt to reason the matter through and to reconcile previous au- 
thorities, or to preserve fine lines of distinction, but rather simply to 
recognize the futility of attempting to reason logically about “‘illogic’’, 
and to treat the Davis case as intended to be a revolutionary decision 
deemed necessary to escape an intolerable situation and as designed to 
include within a wide circle of doubt all waterfront cases involving 
aspects pertaining both to the land and to the sea where a reasonable 
argument can be made either way, even though a careful examination 
of previous decisions might disclose an apparent weight of authority one 
way or the other.’’ The Supreme Court’s approval of this decision would 
seem to mean that the “‘wide circle of doubt’, or “twilight zone’’, has 
been greatly extended. 

At this point it might have been possible to conjecture that the 
Supreme Court did not realize or intend the implications inherent in 
its memorandum opinion. However, the Supreme Court removed any 
such doubt in the case of Baskin v. Industrial Accident Commission, 338 
U.S. 854, and 340 U.S. 886. Baskin was a shipyard worker, most of 
whose work was on shore. He was injured on board a vessel while 
assisting in its repair by removing planks from one hold to another. 
The California Commission and courts denied compensation. The Su- 
preme Court of the United States reversed in a memorandum opinion 
which suggested that the California courts take a look at the Moore’s 
case. The California Commission then made an award to Baskin, and 
the case once more found its way to the United States Supreme Court. 
This time the employer contended that Baskin had elected to come under 
the Longshoremen’s Act by accepting payment made thereunder, although 
without an award. This defense was rejected by the Supreme Court in 
another memorandum opinion, citing the previous Baskin case, Moore’s 
case and the Davis case. The Baskin case is, if anything, a little more 
striking than the Moore’s case, since in the Moore’s case the court merely 
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declined to upset an award granted by the state court, while in the Baskin 
case it, in effect, told the state court to make an award which had been 
denied. 

The net result of the Davis, Moore and Baskin cases is that where 
an injury involves both maritime and nonmaritime incidents, the juris- 
dictional question will be resolved in favor of the claimants, so that 
they may choose either the State or the Longshoremen’s Act. Thus, in 
this so-called ‘‘twilight zone’’ between waterfront employment consti- 
tutionally requiring uniform application of federal maritime power and 
waterfront employment which is of only local concern, application of 
either the Longshoremen’s Act or of the State Compensation Law will be 
upheld if a reasonable argument can be made for applicability. The 
ultimate result of the trend of these decisions may be that many bona 
fide maritime cases will be held compensable under the state act as local 
employment. As of the present time, there is no logical stopping place 
to prevent every maritime worker from having his choice of remedy. 
The Supreme Court of the United States undoubtedly will be called 
upon to provide this stopping place in the future. In occupations where 
the worker could reasonably come within either act, the employer is 
placed in the position of being responsible under either act, and perhaps 
liable under both. If the state is one where there is a monopolistic state 
fund, he must either take the risk of subscribing to the fund in the belief 
that his decision is the correct one, or achieve full protection by securing 
additional insurance under the Longshoremen’s Act. Some legislation is 
necessary to retrieve the employer from this unenviable position and to 
reduce the hardship of having to obtain double protection as a result of 
the continuing doubt as to where the injured employee will file his claim. 
One possible solution would be for Congress to place employees engaged 
upon navigable waters of the United States in the construction or repair 
of vessels or the loading or unloading of vessels—those employments 
from which the great bulk of twilight zone cases are likely to arise— 
exclusively under state jurisdiction or, as an alternative, place the same 
group exclusively under the Longshoremen’s Act, thus substantially elim- 
inating the bulk of potential controversial twilight zone claims. In view 
of the abortive attempts by Congress prior to the adoption of the Long- 
shoremen’s Act to solve this problem by legislation, such a solution to 
the problem may not be possible. However, there is always the possi- 
bility that the Supreme Court will now uphold legislation which the 
same court in the early twenties rejected as unconstitutional. Until that 
time, both the employee and the employer will be faced with the per- 
plexing jurisdictional questions in every case which falls within the 
twilight jurisdictional zone. 

So far, we have been considering the jurisdictional problem between 
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the Longshoremen’s Act on the one hand, and the State Compensation 
Laws on the other. There is also a jurisdictional problem between the 
General Maritime Law, as extended by the Jones Act, and the State 
Compensation Laws. You will recall that the Longshoremen’s Act does 
not apply to the master or members of the crew of any vessel. That 
shoremen’s Act. They preferred the benefits available under the General 
Maritime Law, as extended by the Jones Act. 
group of employees, at their own request, was not included in the Long- 
Our concern here is with the drawing of the boundary line between 
the State Compensation Acts on the one hand and the General Maritime 
Law as extended by the Jones Act on the other. The basis of the dis- 
tinction is the general exclusiveness of Admiralty Law in respect to seamen’s 
rights under the rule that states cannot legislate in an area occupied by 
pre-eminent federal legislation. The question of conflict of jurisdiction 
between the General Maritime Law as extended by the Jones Act and 
the State Compensation Laws arises in two ways: Sometimes the Jones 
Act is more attractive to the injured man, and he attempts to claim its 
benefits by showing that his activities in some border-line work give him 
the status of a “‘seaman;’’ on the other hand, sometimes he attempts to 
come within the State Compensation Acts because a case of negligence 
cannot be made out under the Jones Act. The first question is whether 
the “‘maritime but local’’ exception to the general pre-eminence of mari- 
time power has been recognized in these cases. While the courts have not 
been in complete agreement, the majority of the decisions indicate that 
as respects the conflict of jurisdiction between the State Compensation 
Laws and the General Maritime Law as extended by the Jones Act, the 
“maritime but local’’ rule is applicable. Thus, although the seaman’s 
employment at the time of the accident may be maritime in character, 
if it pertains to local matters having only an incidental relation to navi- 
gation and commerce, the seaman will be permitted to recover under 
the State Compensation Laws. Although in the Davis and subsequent 
cases where the question of jurisdiction was between the Longshoremen’s 
Act and the State Compensation Acts, it was held that if either the Long- 
shoremen’s Act or the State Act is applied, the result will be upheld, it 
would appear that there is no such “twilight zone’’ of jurisdiction be- 
tween the General Maritime Law as extended by the Jones Act on the 
one hand, and the State Compensation Laws on the other. In short, as 
respects the conflict of jurisdiction in these cases, a case comes under 
either the General Maritime Law as extended by the Jones Act or under 
the State Compensation Laws, and cannot come under both. In a recent 
case involving an injury to a deckhand on a barge operated by the em- 
ployer in Boston Harbor which pumped soot and sand from the bottom 
of the harbor and by means of a pipeline extending from the dredge to 
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the shore deposited it on an airport, the Federal Circuit Court of Appeals 
held that the injured employee was a member of the crew and that ad- 
miralty jurisdiction of his action under the Jones Act was not abrogated 
by the Massachusetts Compensation Law. Recovery was allowed under 
the Jones Act even though the employee had previously been paid com- 
pensation under the Massachusetts Act. In another recent Federal Circuit 
Court of Appeals decision, it was held that a person employed to perform 
duties of a fireman on a crane or derrick which was anchored in the river 
and was engaged in pouring concrete incident to the building of a bridge 
across the river was a seaman and that the derrick or crane was a vessel 
engaged in navigation within the Jones Act even though it had no mo- 
tive power of its own and had no sleeping quarters. The fact that the 
plaintiff had applied for and accepted benefits under the Virginia Com- 
pensation Law was held not to bar the action under the Jones Act. 
Thus, as respects those employees who do not come within the Long- 
shoremen’s Act, because they are members of the crew, the ‘‘maritime 
but local’’ rule is still applicable, and the jurisdiction is either under 
the State Act or under the Maritime Law, depending upon the facts and 
circumstances of the case, and cannot be under both. There is one case, 
however, that has held contrary. In the case of Maryland Casualty 
Company v. Toups, the decedent was the captain and crew of a 46- 
foot vessel which he used to carry pilots out to seagoing ships. While 
sitting on a dock making fenders for the use of his boat, he fell into 
the water and was drowned. His widow sought compensation under 
the Texas Act, and the court held that the State Act could be applied. 
The court stressed the fact that the widow, if left to seaman’s remedies, 
would have received nothing. There was no negligence on which to 
base a Jones Act suit, and thee remedy of maintenance and cure does 
not, of course, arise in death cases. It said that the accident was a mat- 
ter of local concern, and that to afford compensation protection would 
not interfere with the uniformity of Maritime Law. It conceded that if 
there had been negligence, a Jones Act suit could have been brought, 
but concluded that since no such remedy was actually available on the 
present facts, the compensation remedy should be provided. The case 
was not appealed to the United States Supreme Court. it is, therefore, 
at least conceivable that the courts might eventually adopt the “twilight 
zone” rule in cases involving conflict of jurisdiction between the Gen- 
eral Maritime Law as extended by the Jones Act and the State Compen- 
sation laws in cases involving injury to persons who are members of 
the crew and, thus do not come under the Longshoremen’s Act. The 
fact that there is a fundamental difference in the problem in the con- 
flict of jurisdiction between the State Compensation Laws and the Long- 
shoremen’s Act on the one hand, and the State Compensation Laws and 
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the Federal Maritime Law as extended by the Jones Act on the other, 
might prevent this. Where the choice is between the State Compensation 
Laws and the Longshoremen’s Act, it is merely a choice between two 
Compensation Acts similar in basic theory and varying only in size of 
benefits. However, the choice between the State Compensation Acts and 
the Jones Act would mean a difference between the limited fixed amounts 
available under the State Compensation Laws and the unlimited damages. 
or, perhaps, between such limited benefits and no remedy at all. There- 
fore, while the existence of a “twilight zone’’ in the former situation 
does no more than give the claimant the better of two compensation 
acts, in the latter it would in effect give him the choice of compensation 
or damages. In such a case, the injured employee would, of course, select 
the State Compensation Law if he was unable to prove negligence. If he 
was able to prove negligence, he would select the Jones Act which pro- 
vides unlimited damages. 

These jurisdictional problems are not confined to conflicts between 
Federal Maritime Law and State Laws. Within the maritime field, there 
is a jurisdictional question as to whether the remedy lies under the 
General Maritime Law and the Jones Act on the one hand, or the 
Longshoremen’s Act. Since the Longshoremen’s Act applies to all mari- 
time employees other than the master and members of the crew, it is 
frequently necessary to determine whether an employee engaged in 
employment on navigable waters is a member of the crew so as to come 
under the General Maritime Law and the Jones Act or whether he 
is a maritime worker of the type which falls within the Longshore- 
men’s Act. Generally, it is not too difficult to determine whether or 
not the person involved is a member of the crew. However, there are 
border-line cases where reasonable minds may differ on the question. 
It has generally been held that the distinction between a longshoreman 
and a crew member hinges upon whether or not the employee is nat- 
urally and primarily on board the vessel to aid in navigation. The 
crew includes persons having a definite and permanent connection with 
the vessel who have an obligation to forward her enterprise, to protect 
her in an emergency, and who may look to the vessel and her owners 
for wages. In the following situations, the courts have held that the 
claimant was a member of the crew and was not entitled to compen- 
sation under the Longshoremen’s Act: A boatman, who was the sole 
employee on a barge afloat on navigable waters having no motive power, 
and who was required to live aboard the barge and to be concerned 
with its management and care; a caretaker on a barge afloat on navi- 
gable waters having no motive power, who was the sole employee on 
the barge, and who was required to live aboard the barge and supervise 
loading and unloading and to pump water out of the barge in case of 
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excessive leakage and otherwise protect the interests of the owners; a 
deckhand who was not an articled seaman or experienced sailor, who 
remained aboard a scow during daily shifts of eight hours, handling 
her lines, doing what was necessary to her navigation, and attending 
to dumping and cleaning her at sea. In the following situations it was 
held that the claimant was not a member of the crew and was entitled 
to compensation under the Longshoremen’s Act: An employee who was 
employed on a vessel used solely for fueling other vessels, and who had 
no duties pertaining to navigation except the incidental task of throw- 
ing the ship’s line, whose primary function was to free coal if it stuck 
in the hopper while being discharged to vessels being fueled while both 
vessels were at rest, who had no duties while the vessel was in motion, 
and who slept at home, and was paid an hourly wage; an employee 
of a lighter who was primarily concerned with the operating of hoisting 
machines and supervising the loading and discharging of cargo; an 
employee employed as a deckhand aboard a vessel engaged in carrying 
sugar whose principal duties consisted of assisting in storing sugar on 
the boat and in discharging such cargo; a deckhand employed on a 
stripper dredge whose main duty was to coal up the dredge from the 
scow, the coal being used to fire the engine which operated a scoop 
shovel. In short, whether or not a person is a member of the crew 
dpends on his actual duties and must be determined by the facts and 
circumstances of each case. 

I am sure that by now all of you will agree with me that this 
problem of conflict of jurisdiction between the Federal Maritime Law 
and the state laws is unsettled, confused, troublesome, perplexing and 
illogical. I hope that my remarks have not created confusion where 
none existed before. If so, I can only say that I am sorry, and I will 
stop at this time before I cause you further confusion. 
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